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THE INTERNATIONAL PROTECTION OF REFUGEES 


By Paut WEIS 


Legal Adviser, Office of the United Nations 
High Commissioner for Refugees * 


I. INTRODUCTION 


The rdle of the individual in international law has for some time past 
been the subject of searching analysis by distinguished theorists. Recently 
the traditional doctrine that individuals are its objects only has been 
forcefully attacked by Professor Lauterpacht.? It is intended to describe 
in this article certain developments on the international plane which 
affect the position of a specific group of individuals, the refugees. 

The status of refugees is precarious in many ways. There are legal 
as well as social and psychological reasons for this fact. For the lawyer, 
the status of a person who is deprived of national protection is ‘‘anomalous.”’ 
A stateless person—and this applies equally to refugees—has been com- 
pared to a vessel on the open sea, not sailing under any flag. He has been 
ealled flotsam, res nullius.t The absence of nationality or of protection by 
the government of the state of nationality creates legal difficulties ; refugees 
are aliens everywhere, but laws are made with the conception of the ‘‘nor- 
mal,’’ the protected alien, in the mind of the lawgiver; refugees often lack, 
moreover, the documents or are unable to comply with the formalities which 
are required from aliens for the enjoyment of certain rights. Their very 
position, the frequent uncertainty of their nationality status and even of 
their domicile, are bound to create additional legal problems. Serious 
disabilities, unintentional discrimination—discrimination by the normal 
operation of the law—are frequently the consequence. 

Social and psychological factors add to this situation. Refugees are often 
destitute ; they live in difficult material and psychological conditions; they 
are open to that suspicion which is often the fate of the poor, the un- 


1The author acknowledges the assistance given by Mr. L. Michael Hacking, former 
Chief Historian, International Refugee Organization, in the preparation of this article, 
which was originally completed in 1951 and later revised in the light of subsequent 
events. The views expressed herein are those of the author, and do not necessarily reflect 
the opinion of any organization with which he is connected. 

2 Lauterpacht, International Law and Human Rights, Part One, See. I. 

3’ Oppenheim, International Law (6th ed., by Lauterpacht), Vol. I, p. 611. 

* Schwarzenberger, International Law, Vol. I, p. 171. 
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protected, the homeless, the ‘‘man without papers.’’ Intentional dis- 
crimination against refugees is not infrequent.°® 

The practice of individual states has done much to mitigate the disabilities 
of refugees. In the ‘‘common law’’ countries, for example, there is little 
distinction between nationals and aliens in questions of civil rights; refugees 
therefore enjoy on the whole the same civil rights as nationals, in common 
with other aliens. This is not the case in countries whose civil law is based 
on the Napoleonic Code, where the concept of reciprocal treatment governs 
the position of aliens. In some of these countries, of which France is an 
example, however, much has been done, largely by administrative arrange- 
ments, in order to assimilate the treatment of refugees in certain matters 
to that of nationals, in others to that of fully protected aliens. But many 
of these practices, general and humane as they may be, are diverse to a 
degree that prevents them from being considered as a reflection of the 
common consent of states, as international law even in gestation. 

Since 1921, the need for international action for refugees has been 
recognized. Apart from relief measures, it has found expression in the 
establishment of international instruments for the definition of the legal 
position of refugees, and in the creation of international agencies for the 
protection of refugees. Prior to the second World War intergovernmental 
efforts for the improvement of the legal status of refugees were directed to 
the conclusion of multilateral treaties relating to specific groups of refugees 


as they emerged. These treaties covered, moreover, only the main elements 
of their status; they were ratified by few states, and by those with reserva- 


6 


tions. The results have therefore rightly been called ‘‘rudimentary.’ 
The international agencies set up at that time were likewise charged with 
the protection of these groups only. 

The Convention Relating to the Status of Refugees,’ adopted in Geneva 
on July 28, 1951, by the United Nations Conference of Plenipotentiaries, is 
designed to consolidate existing international instruments relating to 
refugees and to extend their scope to further groups of refugees. It aims 
at regulating their legal status in far greater detail than previous instru- 
ments, and thus should establish within the contracting states a uniform 
legal status for the existing groups of ‘‘ United Nations protected persons.”’ 


5 The 1951 Convention Relating to the Status of Refugees (see below) provides 
explicitly that refugees shall not have to fulfil requirements which, by their nature, 
refugees are incapable of fulfilling (Art. 6). It also seeks to ensure that refugees are 
not prejudiced by their lack of identity documents: ‘‘The Contracting States shall 
issue identity papers to any refugee in their territory who does not possess a valid 
travel document.’’ (Art. 27.) 

6 Jennings, ‘‘Some International Law Aspects of the Refugee Question,’’ in British 
Year Book of International Law, Vol. XX (1939), p. 106. 

7U.N. Document A/Conf.2/108. 

8 The convention, up to Feb. 1, 1954, has been signed by the following states: Austria, 
Belgium, Brazil, Colombia, Denmark, France, German Federal Republic, Greece, Holy 
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The convention provides explicitly in Article 35: 


1. The Contracting States undertake to co-operate with the Office 
of the United Nations High Commissioner for Refugees, or any other 
agency of the United Nations which may succeed it, in the exercise 
of its functions, and shall in particular facilitate its duty of supervising 
the application of the provisions of this Convention. . . 


It establishes in this way a formal link between the international organ for 
the protection of refugees and the international instrument regulating 
their status. The exercise of a function entrusted to the United Nations 
High Commissioner for Refugees by a resolution of the General Assembly 
of the United Nations * is thus recognized by the contracting states in a 
legally binding form. The United Nations High Commissioner for Refu- 
gees, to whom reference is made in this provision, assumed office on Janu- 
ary 1, 1951; in distinction to prewar agencies for the protection of refugees, 
his competence extends to all refugees who are considered as being in need 
of international protection. 

It is intended to show in the following pages the main principles which 
have emerged by the practice of states as expressed in the international 
instruments which they have established, and the activities of the interna- 
tional agencies which they have created. Universality and enforcement 
are two moot points of international law. The instruments established 
make law inter partes only, or are partly not legally binding. Although 
the international agencies created for the protection of refugees have no 
means of enforcement at their disposal, their establishment marks a new 
method of international supervision of the rights and interests of indi- 
viduals. Insofar as these developments reflect the practice of states they 
may be of interest to the student of international law. 


II. THe INTERNATIONAL LEGAL STATUS OF REFUGEES 
1. Admission and Expulsion 


The first need of a refugee when he crosses the frontier of his country 
of origin is that he should not be forcibly returned thither. The major 
groups of refugees before the second World War were, first, Armenians 
and ‘‘White’’ Russians, second, Germans and Austrians, and third, 
Spaniards. Although it was not unknown for refugees to be refused ad- 
mittance to a country bordering on that from which they were escaping, 
such cases were rare and the general picture was one of persons at least 


See, Israel, Italy, Liechtenstein, Luxembourg, Netherlands, Norway, Sweden, Switzerland, 
Turkey, United Kingdom, and Yugoslavia. It has been ratified by Belgium, Denmark, 
German Federal Republic, Luxembourg and Norway. Australia deposited its instru- 
ment of accession on Jan. 22, 1954, being the sixth state to become a party to the con- 
vention, thereby bringing it into force on April 22, 1954. 

8a Resolution 428 (V), Dee. 14, 1950 (ef. p. 211). 
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being able to escape from persecution. That was of course not the case as 
regards Jews during the war; but after the war, when the movement of 
Spaniards continued and a movement from the countries of Eastern 
Europe began, first asylum was not normally refused to persons who ap- 
peared to be bona fide refugees; nor were persons forcibly repatriated to 
those countries who had left them during the war, whether as forced 
laborers in Germany, or otherwise, except in the case of some Russians and 
Ukrainians covered by certain wartime agreements. 

This practice of granting preliminary asylum is nowadays extremely 
common. Political refugees arriving at the frontiers of the German Federal 
Republic are, after examination, permitted to enter. They are subjected to 
a ‘‘recognition procedure’’ before a Special German Federal Agency at 
Valka Camp near Niirnberg, which determines their refugee quality in 
accordance with Article 1 of the Convention Relating to the Status of 
Refugees of July 28, 1951, and, if recognized as refugees, grants them 
asylum in Germany.*® Special arrangements have been made by the 
French Government to distinguish at their Pyrenean frontier posts be- 
tween Spaniards who are economic migrants, and Spaniards who have 
suffered or who may su‘fer on political grounds at the hands of the Spanish 
Government; the latter are permitted to join the 200,000 other Spanish 
refugees residing in France. 

These instances of the granting of preliminary asylum are examples only ; 
but in spite of the commonness of the practice, states have refused to admit 
the principle. Proposals to include a declaratory article couched in the 
form of recommendations, rather than stipulating a duty of admission, in 
the Convention Relating to the Status of Refugees, were rejected by the 
Ad Hoe Committee of the Economic and Social Council which prepared 
the text of the Convention on the Status of Refugees. The Commission on 
Human Rights at its second session adopted a resolution ‘‘to examine at an 
early opportunity the question of the inclusion of the right of asylum of 
refugees from persecution in the International Bill of Human Rights, or 
in a special Convention for that purpose,’’*® but has not yet acted on the 
resolution ; and the language of Article 14 of the Universal Declaration of 
Human Rights, which states that ‘‘everyone has the right to seek and to 
enjoy in other countries asylum from persecution’’ has been criticized as 
being apt to create impressions which have no basis in the international 
law of today.’°® 

The expulsion of aliens is equally a sovereign right of states; but in addi- 
tion to being used extremely sparingly towards refugees, it is a right which 
has been restricted in multilateral treaties relating to them. Most bilateral 


8b Asylum Ordinance of Jan. 6, 1953, BGB1. I, p. 3. 

9U.N. Doc. E/600, p. 16. 

10 Lauterpacht, op. cit., p. 412; id. in British Year Book of International Law, Vol. 
XXV (1948), p. 373. 
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agreements concluded between international agencies charged with the 
protection of refugees and countries of admission for the resettlement 
of refugees contain provisions relating to expulsion and deportation ; some 
of the agreements concluded by the International Refugee Organization 
provided for the interposition of that organization in expulsion proceedings. 

The Convention of October 28, 1933, Relating to the Status of Refugees," 
which applies to Russian and assimilated refugees (so-called ‘‘Nansen 
Refugees’’) (Article 3), and the Convention of February 10, 1938, Re- 
garding the Status of Refugees from Germany’ (Article 5) restrict the 
causes for expulsion and refoulement (1.e., non-admittance at or reconduc- 
tion to the frontier) to reasons of national security or public order. The 
former convention obliges states not to refuse entry to refugees at the fron- 
tiers of their countries of origin; the latter prohibits return to Germany 
except in cases of unreasonable refusal by the refugee to proceed to another 
country. 

The Convention of July 28, 1951, Relating to the Status of Refugees 
provides in this connection: 


Article 31 


1. The Contracting States shall not impose penalties, on account of 
their illegal entry or presence, on refugees who, coming directly 
from a territory where their life or freedom was threatened in the 
sense of article 1, enter or are present in their territory without 
authorization, provided they present themselves without delay to the 


authorities and show good cause for their illegal entry or presence. 

. The Contracting States shall not apply to the movements of such 
refugees restrictions other than those which are necessary and such 
restrictions shall only be applied until their status in the country 
is regularized or they obtain admission into another country. The 
Contracting States shall allow such refugees a reasonable period 
and all the necessary facilities to obtain admission into another 
country. 


Article 32 


. The Contracting States shall not expel a refugee lawfully in their 
territory save on grounds of national security or public order. 

. The expulsion of such a refugee shall be only in pursuance of a 
decision reached in accordance with due process of law. Except 
where compelling reasons of national security otherwise require, 
the refugee shall be allowed to submit evidence to clear himself, 
and to appeal to and be represented for the purpose before competent 
authority or a person or persons specially designated by the 
competent authority. 


11 League of Nations Treaty Series, Vol. CLIX, No. 3663. This convention has been 
signed by 9 states, and ratified by 8 states, i.c., Belgium, Bulgaria, Czechoslovakia, 
Denmark, France, Italy, Norway, and U.K., some of which made important reservations. 

12 League of Nations Treaty Series, Vol. CXCII, No. 4461, extended to refugees from 
Austria by an additional protocol of Sept. 14, 1939. This convention has been signed by 
8 states, and ratified by 3, Belgium, France and U.K., with certain reservations. 
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3. The Contracting States shall allow such a refugee a reasonable 
period within which to seek legal admission into another country. 
The Contracting States reserve the right to apply during that 
period such internal measures as they may deem necessary. 


Article 33 


. No Contracting State shall expel or return (‘‘refouler’’) a refugee 
in any manner whatsoever to the frontiers of territories where his 
life or freedom would be threatened on account of his race, religion, 
nationality, membership of a particular social group or political 
opinion. 

. The benefit of the present provision may not, however, be claimed 
by a refugee whom there are reasonable grounds for regarding as 
a danger to the security of the country in which he is, or who, having 
been convicted by a final judgment of a particularly serious crime, 
constitutes a danger to the community of that country.’® 


The Convention Concerning Migration for Employment (Revised 1949) 
adopted by the International Labor Conference at its 32nd Session on 
July 1, 1949,** also contains a limited restriction of the right of expulsion. 
The Model Agreement on Temporary and Permanent Migration for Em- 
ployment, including Migration of Refugees and Displaced Persons, adopted 
by the same conference, contains a prohibition of the compulsory return 
of refugees to their country of origin.’® One of the most important political 
statements on this subject is the Resolution of the General Assembly of the 


United Nations of February 12, 1946; '* it states that: 


no refugees or displaced persons who have finally and definitely, in 
complete freedom and after receiving full knowledge of the facts, 
including adequate information from the governments of their countries 
of origin, expressed valid objections to return to their country of 
origin, and do not come within the provisions of d) below,'" shall be 
compelled to return to their country of origin. 


Thus it would seem that the principle that bona fide refugees should not 
be returned or expelled to a country where their life or freedom would 
be threatened for political, religious or racial reasons, is indeed widely, if 
not universally, recognized today. It applies equally to persons whose 
residence in the territory has been authorized, and to illegal entrants. It 
seems justified to deduce therefrom a duty of states to refrain from action 


13 Art. 33 is, according to Art. 42, excluded from reservations. The Convention 
Relating to the Status of Refugees allows, as distinct from other conventions concluded 
under the auspices of the United Nations, for unilateral reservations, but excludes 
certain provisions from reservations; cf. ‘‘United Nations Practice with Respect to 
Reservations to Multipartite Instruments,’’ by Yuen-li Liang, this JourNAL, Vol. 44 
(1950), p. 117. 

14TLO Convention 97, Art. 8. 15TLO Recommendation No. 86, Art. 25. 

16 Resolution 8 (I). 

17 This refers to the surrender of war criminals, quislings and traitors. 
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which may lead to the return of a refugee to a country where he may become 
the victim of persecution; but it seems difficult to reconcile such a rule 
with the doctrine of the unlimited right of states to regulate the admission 
of aliens. It is believed, however, that a rule of international law is in the 
process of development, which qualifies this right in the sense that states 
should not refuse admission to a bona fide refugee where such a refusal 
would expose him to persecution endangering his life or freedom, 1e., 
primarily at the frontiers of his country of origin. This does not imply 
that the admitting state should necessarily permit the continued residence 
of the refugee once admitted. The admitting state may, subject to its 
treaty obligations, and sometimes does, expel him to another country. 


2. Civil Rights 


Like other aliens, refugees are entitled to those minimum rights which 
customary international law prescribes for the treatment of aliens; but in 
their case the safeguard which exists in the diplomatic protection by the 
home state of the alien is lacking. Among civil rights—which term is 
used here in distinction to political rights ‘*—including therefore social 
and economic rights, the right to earn a living, the right to work, is of 
particular importance for refugees. 

The Conventions of 1933 and 1938 regulate certain civil rights of 
refugees. They provide, as regards their right to work, that ‘‘restrictions 
ensuing from the application of laws and regulations for the protection of 
the national labour market shall not be applied in all their severity to 
refugees,’’ and that ‘‘they shall be automatically suspended in favour of 
a refugee who: a) has been resident for not less than 3 years in the country ; 
b) is married to a person possessing the nationality of the country of 
residence; c) has one or more children possessing the nationality of the 
country of residence’’; and, in the case of the Convention of 1933, ‘‘d) 
is an ex-combatant of the Great War.’’ (Articles 7 and 9 respectively.) 
They further provide that refugees should receive the most favorable treat- 
ment accorded to the nationals of a foreign country in cases of industrial 
accidents (Articles 8 and 10 respectively), in respect of welfare and relief 
(Articles 9-11 and 11-13 respectively), social security (Articles 10 and 12 
respectively). The same treatment as is accorded to nationals is to be 
accorded to refugees as regards access to courts, legal assistance and 
exemption from cautio judicatum solvi (Articles 6 and 8 respectively), 
as well as with regard to the fiscal regime (Articles 13 and 16 respectively). 

As regards labor conditions, most of the agreements concluded by the 
International Refugee Organization for the resettlement and the selection 
of refugee workers provide that they shall enjoy the same labor conditions 
as national workers; e.g., the agreement between the Preparatory Commis- 


18 See Borchard, Diplomatic Protection of Citizens Abroad (1922), p. 70. 


200 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sion of the International Refugee Organization and the United Kingdom 
concerning recruitment for employment in Great Britain of displaced 
persons resident in the U. S. Zone of Germany, of September 26, 1947,'° 
reads in Article XI: 


The displaced persons accepted for work in Great Britain will be paid 
the same wages and employed under the same conditions as British 
workers, and will be provided with suitable accommodation. They 
will pay the same contribution for social insurance and enjoy the same 
legal protection as British workers and will be subject to the same 
payments for income and other taxes. They will be able to apply for 
naturalization, in accordance with British law, on the same terms as 
other resident foreigners. 

Similar treatment is in fact provided for refugees in the great majority of 

countries which have accepted them as immigrants. 

The Convention of July 28, 1951, Relating to the Status of Refugees 
envisages four standards of treatment for refugees, as regards their 
enjoyment of particular civil rights: (1) treatment as accorded to nationals 
of the contracting state; (2) treatment as accorded to nationals of the 
state of the habitual residence of the refugee; (3) the most favorable treat- 
ment accorded to nationals of a foreign country; (4) treatment as favorable 
as possible, and in any event not less favorable than that accorded gen- 
erally to aliens in the same circumstances. 

Assimilation to nationals of the contracting state is provided for refugees 
who have completed three years’ residence in the country, or who have 
a spouse or children possessing the nationality of the country, as to their 
right to engage in wage-earning employment (Article 17, paragraph 2) ; 
for all refugees as regards freedom of religious practice and of the religious 
education of their children (Article 4) ; rationing (Article 20) ; elementary 
education (Article 22, paragraph 1); public relief (Article 23); labor 
legislation and social security (Article 24); and the fiscal regime (Ar- 
ticle 29). 

Assimilation to nationals of the country of habitual residence is provided 
for in respect of industrial property of refugees (inventions, trademarks, 
etc.), of their rights in literary, artistic and scientific works (Article 14), 
and with regard to access to courts, legal assistance and exemption from 
cautio judicatum solvi (Article 16). 

Most-favored-nation treatment is stipulated as regards non-profit-making 
associations and trade unions (Article 15) and the right to engage in wage- 
earning employment of refugees not belonging to one of the above-men- 
tioned groups (Article 17, paragraph 1). 

The fourth standard of treatment, namely, the treatment accorded to 
aliens generally, with a recommendation for more favorable treatment, is 
provided for as regards acquisition of property and rights pertaining 


19 TRO Doe. PC/LEG /8. 
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thereto (Article 13), the right to engage in agriculture, industry, commerce 
and handicrafts and to establish commercial and industrial companies 
(Article 18), the right to practice liberal professions (Article 19), the 
right to housing accommodation (Article 21), the right to higher educa- 
tion, access to studies, recognition of foreign degrees, the remission of 
school fees and the award of scholarships (Article 22). 

The convention contains a residual clause providing for general aliens’ 
treatment in all other matters (Article 7, paragraph 1), and reserves 
explicitly wider rights accorded to refugees irrespective of the convention 
(Article 5). By the ‘‘treatment accorded to aliens generally’’ the Ad 
Hoe Committee of the Economic and Social Council which prepared the 
convention understood the treatment accorded to the average alien in the 
country concerned, rather than minimum treatment.” 

A particular difficulty occurs in countries whose law grants civil rights 
to aliens only subject to reciprocity whether on the basis of treaties ** or 
due to de facto or ‘‘legislative’’ reciprocity. This principle, which aims 
at safeguarding the rights of the country’s own nationals abroad and at 
raising the standard of their treatment, and which also results in retorsion 
according to the rule ‘‘quod tu mihi hodie, ego tibi cras,’’** serves no 
purpose in the case of refugees.** It seems, therefore, equitable to exempt 
refugees from the application of this principle, but the effects of such 
exemption vary under different legal systems. 

The Conventions of 1933 (Article 14) and of 1938 (Article 17) provide 
that ‘‘the enjoyment of certain rights and the benefit of certain favours 
accorded to foreigners subject to reciprocity shall not be refused to refugees 
in the absence of reciprocity,’’ but several signatory states made reserva- 
tions to this article: in the case of the 1933 Convention, Belgium, Czecho- 
slovakia, Denmark, Egypt, Norway and the United Kingdom; in the case 
of the 1938 Convention, Belgium, Denmark, Norway, and the United 
Kingdom. 

The provisions of the Convention Relating to the Status of Refugees of 
July 28, 1951, dealing with exemption from reciprocity (Article 7) are 
more limited in scope: after a period of 3 years’ residence all refugees shall 
enjoy exemption from legislative reciprocity in the contracting state 


20 Report of the Ad Hoc Committee on Statelessness and Related Problems (U.N. Doc. 
E/1618), p. 42. 

21 For instance, Art. 11 of the French Civil Code (Napoleonic Code): ‘‘A foreigner 
shall enjoy in France the same civil rights as those granted to French nationals by the 
treaties of the nation to which such foreigner belongs.’’ 

22 Cf. Reuth-Nicolussi, ‘‘ Displaced Persons and International Law,’’ Hague Academy 
of International Law, Recueil des Cours, 1948 (II), p. 5. 

283 Cf. Exposé des Motifs of the French Government in proposing the ratification of 
the Convention of October 28, 1933, Documents parlementaires des Chambres, Annexe 
No. 6988, Session 17 March 1936, p. 627; also Rubinstein, ‘‘The Refugee Problem,’’ in 
International Affairs, Vol. XV (1936), p. 716. 
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(Article 7, paragraph 2); rights and benefits to which refugees were 
already entitled in the absence of reciprocity at the date of entry into force 
of the convention shall be maintained (paragraph 3) ; the convention fur- 
ther contains a recommendation for complete exemption of refugees from 
the requirement of reciprocity (paragraph 4). 


3. Personal Status 


While in common law countries the personal status of an individual is 
governed by the law of his country of domicile, the countries of Europe 
and several countries of Latin America apply the law of the country of 
nationality. In both cases difficult questions of conflict of laws may arise 
for refugees; it may be doubtful whether a refugee has acquired a 
domicile of choice ; the nationality of refugees is often difficult to determine, 
and the status of stateless refugees gives rise to difficulties in countries 
which apply the law of the country of nationality and which lack provisions 
covering the status of stateless persons. Moreover, the application to 
refugees of the law whether of the domicile of birth or of nationality may 
ereate hardship, since political or territorial changes in the country of 
origin often bring profound changes of legislation in their train, and 
since refugees are often unable to comply with the requirements prescribed 
by the prevailing law of their country of origin for the performance of 
legal acts, such as the production of certificates of capacity to marry issued 


by the authorities of the country of origin. On the other hand, it some- 
times appears necessary to safeguard rights of refugees acquired under 


their former national law. 

Clearly the greatest difficulties in practice arise for refugees residing in 
countries where the law of the country of nationality is applied. Thus 
the position in France and Germany is most important in view of the 
great number of refugees there. In France, which is a party to the Con- 
vention of October 28, 1933, the validity of that convention has been 
extended to Spanish refugees.** According to agreements concluded be- 
tween the Preparatory Commission for the International Refugee Organiza- 
tion and France on January 13, 1948, and April 24, 1949, concerning the 
selection of refugees and displaced persons for France (home territory and 
Algeria) ,*° and concerning the recruitment of displaced persons for French 
Guiana,”® the provisions of Articles 4-6 inclusive and Article 8 of the 
Convention of October 28, 1933, and of Articles 6-8 inclusive and Article 
10 of the Convention of February 10, 1938, shall apply to refugees coming 
within the terms of these agreements, as long as they reside in French 
territory. 

24 Decree No. 45-766 of March 15, 1945 (J.O. No. 94/1945). 


25 TRO Doc. PC/LEG/9, Art. 6. 
26ITRO Doc. IRO/LEG/GOV/14, Art. VII. 
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As regards Germany, a law enacted by the Allied High Commission *’ 
provides in Article 1: 


In every case in which the Introductory Law to the German Civil Code 
provides that the national law shall apply, the status of a displaced 
person or refugee shall be determined with reference to the law of 
the state in which he has his ordinary residence, or had his ordinary 
residence, at the relevant time, or, in the absence of ordinary residence, 
the law of the state in which he is or was at the relevant time. 


The Convention of October 28, 1933, provides that the personal status of 
refugees shall be governed by the law of their country of domicile or, failing 
such, by the law of their country of residence (Article 4). The same 
principle applies to the dissolution of marriages (Article 5). The Conven- 
tion of February 10, 1938, on the other hand, contains this rule only for 
refugees having no nationality. The personal status of refugees who have 
retained their original nationality shall be governed by the rules applicable 
in the country concerned to foreigners possessing a nationality (Article 6). 
Both conventions provide that rights acquired under the former national 
law of the refugee shall be respected, subject to compliance with the 
formalities of the law of their country of domicile, or failing such, of the 
law of their country of residence (Articles 4 and 7 respectively). 

The Convention of July 28, 1951, adopts the principle laid down in 
Article 4 of the Nansen Convention. Article 12 of the convention reads: 


1. The personal status of a refugee shall be governed by the law of 
the country of his domicile or, if he has no domicile, by the law of 
the country of his residence. 

2. Rights previously acquired by a refugee and dependent on 
personal status, more particularly rights attaching to marriage, shall 
be respected by a Contracting State, subject to compliance, if this be 
necessary, with the formalities required by the law of that State, 
provided that the right in question is one which would have been 
recognized by the law of that State had he not become a refugee. 


The convention contains no definition of the term ‘‘domicile.’’ If in- 
terpreted in the same sense as in common law, the subsidiary reference to 
residence would become meaningless. One may therefore assume that 
the term means ordinary and habitual residence, or, in the terms of the 
Permanent Court of International Justice, ‘‘the particular locality to which 
a person is attached—normally the home, the house inhabited by the person 
concerned, the place where an individual’s activities and interests, both 
personal and economic, are mainly centered.’’ *® 


27 Law No. 23 of March 17, 1950, High Commission O.J. No. 13. 
28 P.C.L.J., No. A/7, p. 79. 
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4. Treatment of Refugees in Time of War—Exceptional Measures 
against Refugees 


Refugees, being aliens in their country of residence, are subject to any 
measures, consistent with international law, which the state of residence 
decides to take against aliens and their property, for reasons of national 
security or for other reasons. In time of war refugees of enemy na- 
tionality are liable to be considered as enemy aliens, although they will as 
a rule be opposed to the belligerent government of their country of 
nationality. 

During the second World War, the treatment of refugees of enemy 
nationality varied in the different countries.2® The application of the 
nationality test to refugees who feel no loyalty to their government met 
with criticism, and a considerable literature developed on the problem.*° 
If applied strictly, that test leads to an artificial distinction between refugees 
who have retained their original nationality and those who have become 
stateless by deprivation of their nationality.*‘ This matter was therefore 
treated by the Diplomatic Conference convened in 1949 by the Swiss 
Government in Geneva to establish international conventions for the pro- 
tection of victims of war in the light of experience gained during the 
second World War. The Convention of August 12, 1949, Relative to 
the Protection of Civilian Persons in Time of War provides that 


in applying the measures of control mentioned in the present Con- 
vention, the Detaining Power shall not treat as enemy aliens exclu- 
sively on the basis of their nationality de jure of an enemy State, 
refugees who do not, in fact, enjoy the protection of any Government. 
(Article 44.) 


The convention further provides that ‘‘in no circumstances shall a pro- 
tected person be transferred to a country where he or she may have reason 
to fear persecution for his or her political opinions or religious beliefs.’’ 
(Article 45, paragraph 4.) Up to February 1, 1954, it had been signed by 
61 states and had been ratified or acceded to, by 32 states.** 


29 Cf. Kempner, ‘‘The Enemy Alien Problem in the Present War,’’ this JOURNAL, 
Vol. 34 (1940), p. 443. 

30 See, inter alia, Kempner, loc. cit.; Léwenfeld, ‘‘Status of Stateless Persons,’’ 
Grotius Society Transactions, Vol. 27 (1946), p. 59; P. Weis, The Undermining of 
the Nationality Concept by German Law (London, 1943). 

31 In Great Britain, stateless persons who had enemy nationality at birth are deemed 
to be enemy aliens, according to the principle of retention of nationality contained in 
Art. 21 (1) of the Aliens Order 1920, S.R. & O. 448, as amended 1923, S.R. & O. 326. 

82 Austria, Belgium, Chile, Czechoslovakia, Denmark, Egypt, France, Guatemala, Holy 
See, India, Israel, Italy, Japan, Jordan, Lebanon, Liechtenstein, Luxembourg, Mexico, 
Monaco, Nicaragua, Norway, Pakistan, Philippines, El Salvador, San Marino, Spain, 
Sweden, Switzerland, Syria, Union of South Africa, Vietnam, and Yugoslavia. 
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During the second World War some Allied countries subjected refugees 
in their territory to compulsory national service. The draft conventions 
presented to the Ad Hoe Committee of the Economic and Social Council 
which drew up the convention of July 28, 1951, by the Government of 
France ** and by the Secretary General of the United Nations ** contained 
clauses dealing with the question of military service of refugees. The 
Ad Hoe Committee decided not to include a provision on military service 
in the convention : 


The Committee felt that such a provision might be open to misin- 
terpretation, and that this problem is covered by the general rules of 
international law and practice. On the other hand, it was not in- 
tended to suggest that governments might not require military service 
of refugees subject to such law and practice.** 


Just as in time of war, refugees may also be affected in peacetime by 
exceptional measures taken against nationals of their country of origin 
(retorsion and reprisals, particularly by blocking or sequestration of 
property), although such measures will not, in their case, lead to the 
desired result of compelling the home state to settle the dispute. The 
Convention Relating to the Status of Refugees of July 28, 1951, therefore 
extends the principle incorporated in Article 44 of the Convention for 
the Protection of Civilian Persons in Time of War to exceptional measures 
in general. Article 8 of the Convention on Refugees reads: 


With regard to exceptional measures which may be taken against the 
person, property or interests of nationals of a foreign State, the Con- 
tracting States shall not apply such measures to a refugee who is 
formally a national of the said State solely on account of such na- 
tionality. Contracting States which, under their legislation, are 
prevented from applying the general principle expressed in this article, 
shall, in appropriate cases, grant exemptions in favour of such refugees. 


5. Travel Documents 


In the modern world a travel document or passport is as a rule necessary 
for foreign travel. A refugee’s need is greater than anyone else’s in that 
he cannot even establish himself in any country other than that of his first 
asylum unless he can legally travel thither; to the extent that he is de- 
prived of the protection of the government of his country of origin and 
thus cannot be issued its national passport, special measures have been 
necessary to see that he can be issued some appropriate document that is 
generally recognized. Most, if not all, governments have administrative 
arrangements whereby stateless persons resident in their territory may be 
issued a travel document. In some cases the document is a single sheet 


33 U.N. Doe. E/AC.32/L.3. 34 U.N. Doe. E/AC.32/2. 
35 U.N. Doc. E/1618, p. 36. 


206 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of paper, sometimes even typewritten; in other cases the document is a 
bound booklet having the appearance of a national passport. Sometimes 
such a document carries the right to return to the country of issue; some- 
times it is recognized by consuls of other countries as an appropriate docu- 
ment on which a visa may be affixed and sometimes not. 

The pre-eminence of the need for an internationally recognized document 
was in fact such that the first international agreement for the protection 
of refugees was concerned with arrangements for the issue of what has 
become known as the ‘‘Nansen Passport.’’ This was a single sheet of 
paper in an agreed form, and was issued to Russian refugees pursuant 


to the Arrangement of July 5, 1922.°° This Arrangement was adopted by 


53 governments in order to remove a serious obstacle particularly to the 


resettlement of refugees, the major refugee problem at that time being the 
resettlement of about a million Russian refugees who had left Russia after 
the Revolution of 1917. 

The ‘‘Plan for the Issue of Certificates of Identity to Armenian Refugees’”’ 
of May 31, 1924,°7 made identical provision for this other group, and 
additional provisions for both groups were contained in an Arrangement 
of May 12, 1926.*° The benefits of this system were extended by an Arrange- 
ment of June 30, 1928,°° to Turkish, Assyrian, Assyro-Chaldean and as- 
similated refugees and, by an Arrangement of July 30, 1935, to refugees 
from the Saar;*° a similar document was made available for issue to 
refugees coming from Germany under the terms of Chapter III of the 
Convention of February 10, 1938, whose seope was extended to refugees 
eoming from Austria. 

The emergence of a new refugee probiem in 1945 and 1946, constituted 
mainly by those displaced persons found in Europe by the advancing 
Allied armies, who refused to be repatriated, made new measures neces- 
sary. An intergovernmental conference held in London approved, on 
October 15, 1946, an Agreement on the Adoption of a Travel Document 
for Refugees.*' It applies to refugees who are the concern of the Inter- 
governmental Committee on Refugees (subsequently, by virtue of Article 
20 of the International Refugee Organization as the successor organization 
to the Intergovernmental Committee), who do not benefit by the provisions 
regarding the issue of a travel document contained in previous agreements. 
The document issued pursuant to this Agreement is in the form of a pass- 
port and is known as the ‘‘London Travel Document.’’ The Agreement 
has been signed by 23 countries and ratified by 21. Twelve other govern- 


36 League of Nations Treaty Series, Vol. XIII, No. 355. 

87 League of Nations Doc. CL.72 (a). 1924. 

38 League of Nations Treaty Series, Vol. LXXXIX, No. 2004. 
39 Ibid., No. 2006. 

40 Annex to League of Nations Document CL.120. 1935.XII. 
41 U.N. Treaty Series, Vol. 11, No. 150. 
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ments have formally undertaken to recognize travel documents issued in 
accordance with it; it is recognized de facto by the authorities of most 
countries. 

The various agreements from 1922 onwards demonstrate a gradual de- 
velopment of international practice. The original ‘‘Nansen Passports’’ 
did not entitle holders to return to the country of issue, whereas the Ar- 
rangement of May 12, 1926, recommended that issuing governments should 
affix return visas to the documents. A document issued under the 1938 Con- 
vention, however, entitled its holders to return to the country of issue dur- 
ing the period of validity of the document, which was fixed at one year; and 
the Agreement of October 15, 1946, made similar provisions, documents 
having a validity of either one or two years, subject to the possibility that 
the period during which a holder could return might in exceptional cases 
be reduced to not less than three months. The 1926 and 1928 Arrange- 
ments contained one provision which was not continued in later agree- 
ments; namely, that a fee of 5 gold franes, for which the ‘‘ Nansen Stamp’’ 
was affixed to the document, was to be charged for the issue of the certificate 
to form a revolving fund created by the League of Nations for the benefit 
of refugees covered by the Arrangements. 

The Convention of July 28, 1951, is in the nature of a consolidating 
agreement for all the previous agreements, and provides in Article 28 and 
in the annexed Schedule for the issue of a travel document to refugees 
within the scope of the convention. Such refugees include all those covered 
by previous agreements, and the document is to be similar in form to the 
London Travel Document, though the conditions of issue are somewhat 
broader. This document is to supersede, as between the contracting states, 
the travel documents issued in accordance with previous agreements,*™ in- 


cluding the Nansen passport. The establishment of a uniform and uni- 


versally recognized travel document for refugees, which might become 
known as a new Nansen passport, would be highly desirable. 


III. THe PROTECTION OF REFUGEES BY INTERNATIONAL AGENCIES 
1. The Agencies 


For the past thirty years, the world has been on the move. Natural and 
political disturbances in China, India, the Near East and elsewhere have 
caused millions to leave their homes; wars, deportations and exchanges of 
population have caused millions to cross frontiers; the Potsdam Agreement 


41a According to Art. 37, the convention replaces, without prejudice to Art. 28, par. 2, 
as between parties to it, the Arrangements of July 5, 1942, May 31, 1924, May 12, 1926, 
June 30, 1928, and July 30, 1935, the Conventions of Oct. 28, 1933, and Feb. 10, 1938, 
the Protocol of Sept. 14, 1939, and the Agreement of Oct. 15, 1946. According to Art. 
28, par. 2, ‘‘ Travel documents issued to refugees under previous international agreements 
by parties thereto shall be recognized and treated by the Contracting States in the same 
way as if they had been issued pursuant to this article.’’ 


208 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of 1945 and prior decisions then confirmed brought millions of Germanic 
people to Germany. Beyond these numbers, between two and three million 
persons have in that time severed their connections with their home 
countries in Europe on account of racial, religious and political persecution, 
and have been assisted by international action to establish themselves 
elsewhere. The preceding sections of this article give examples of the 
development of state practice in certain legal and administrative matters 
relating to this last group. The component parts of this group of refugees 
from political, religious or racial persecution have been more precisely 
defined in the various international agreements which have been drawn up 
for their benefit. 

It would exceed the scope of this article to reproduce in detail the 
various definitions of refugees in these instruments. The keenness of the 
discussions which took place in the various international organs on the 
establishment of these definitions, in particular in the United Nations on 
the occasion of the elaboration of the constitution of the International 
Refugee Organization and of the Statute of the United Nations High Com- 
missioner for Refugees is, however, good evidence that governments attach 
real importance to the delimitation of internationally protected refugees 
from persons who are not considered as being in need and as deserving of 
international protection.** 

The evolution of state practice has been illustrated in the preceding 
pages, inter alia, by reference to international instruments defining certain 
aspects of the status of refugees. Their significance in the practice of 
states transcends their contractual and geographical scope: one reason given 
by governments for failing to adhere to any particular agreement has eften 
been that its terms are already applied according to municipal law, or its 
objectives otherwise fulfilled. International action for refugees is char- 
acterized by the fact that it was considered as temporary, its ultimate aim 
being the solution of the refugee problem either by the repatriation of 
refugees, or by their integration and finally their naturalization in countries 
of asylum or resettlement. 

Since 1921, governments have created intergovernmental agencies to un- 
dertake international action on behalf of refugees. These agencies were of 
a temporary character, but events frequently necessitated the establishment 
of new agencies once the former had disappeared. On June 27, 1921, 
the Council of the League of Nations decided to appoint a High Commis- 
sioner for Russian Refugees, whose duty would be to co-ordinate the action 
taken in the various countries on this question. Dr. Fridtjof Nansen was 
appointed High Commissioner on August 20, 1921. His task was: 


42 Cf. on this subject Nathan-Chapotot, La qualification internationale des Réfugiés et 
Personnes Déplacées dans le cadre des Nations Unies (Paris, 1949). 
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a) to define the legal status of refugees; 

b) to organize their repatriation or their allocation to the various 
countries which might be able to receive them, and to find means of 
work for them; 

e) to undertake relief work amongst them, with the aid of philanthropic 


societies.*® 


The mandate of the High Commissioner was extended in 1924 to Armenian 
refugees, and in 1928 to Assyrian, Assyro-Chaldean and Turkish refugees. 

Between 1924 and 1929, the tasks of the High Commissioner in the field 
of relief of refugees were entrusted to the International Labor Office, while 
their protection, 7.e., in the terms of the report presented to the Council 
of the League, the definition of their legal status, became his main re- 
sponsibility. In 1929 both tasks were again combined in the Office of the 
High Commissioner, which was placed under the authority of the Secre- 
tary General of the League of Nations. Dr. Nansen died in May, 1930. 
After his death, the legal and political protection of Russian and assimilated 
refugees (‘‘Nansen refugees’’) was assumed by the regular organs of the 
League. The Nansen International Office for Refugees was created as an 
autonomous body, under the authority of the League, for the discharge of 
the humanitarian tasks relating to relief. This office went into liquidation 
as from the end of 1938. 

On Hitler coming into power in Germany, many people left that country 
as refugees, and in consequence the Council of the League of Nations ap- 
pointed a ‘‘High Commissioner for Refugees coming from Germany.”’ 
Owing to Germany’s objections, the High Commissioner’s Office was not 
incorporated into the League of Nations until 1936, after the withdrawal 
of Germany from the League. This office was liquidated as from December 
31, 1938, simultaneously with the liquidation of the Nansen International 
Office ; both offices, as the result of a decision taken on September 30, 1938, 
by the Assembly of the League of Nations, were replaced by a High Com- 
missioner’s Office for all refugees under the protection of the League of 
Nations, whose seat was in London. Refugees from the Sudeten territories 
of Czechoslovakia were subsequently included in the mandate of the new 
High Commissioner, which also extended de facto to refugees from Austria. 

In order to give to refugees and potential refugees from Germany and 
Austria assistance complementary to that accorded by the League of Na- 
tions High Commissioner for Refugees, an international conference, held 
at Evian in July, 1938, on the initiative of President Franklin D. Roosevelt, 
and attended by the representatives of 32 states, set up an Intergovern- 
mental Committee on Refugees (IGCR) with its seat in London. By the 
personal union existing in the person of Sir Herbert W. Emerson, at the 
same time High Commissioner of the League of Nations and Director of 


43 Annex 224 to Minutes of 13th Session of the Council of the League of Nations, 
Geneva, June 17-28, 1921. 
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the Intergovernmental Committee on Refugees, and by the administrative 
co-ordination of the offices of the two bodies, which used the same premises, 
close co-operation between them was established. The mandate of the 
Intergovernmental Committee on Refugees was subsequently extended as a 
result of a conference between representatives of the United Kingdom and 
the United States held in Bermuda in 1943, to ‘‘all persons wherever they 
may be who, as a result of events in Europe, have had to leave their coun- 
tries of residence because of the danger to their lives or liberties on account 
This decision enabled the 


of their race, religion, or political beliefs. 
organization to extend its program to Spanish refugees and to new groups 


of refugees who emerged during the second World War. 

After the second World War, the United Nations Relief and Rehabilita- 
tion Administration (UNRRA) became responsible for the care of ‘‘dis- 
placed persons’’ in Austria, Germany, Italy and certain areas in Africa 
and the Near East. The Administration acted in conjunction with the 
military authorities and local governments concerned. About a million 
‘*displaced persons’’ refused to return to their countries of origin after 
the war and became in fact a new category of refugees to add to the 
Russian, Armenian, German, Austrian and Spanish refugees for whom 
international action had already been taken.** When the governments most 
concerned came in 1945 to consider this problem, individually and within 
the United Nations, there was general agreement that the refugee problem 
should be dealt with as a whole. Thus after about eighteen months of dis- 
cussion, the constitution of the International Refugee Organization (IRO) 
was adopted in December, 1946, by the General Assembly of the United 
Nations.*® The constitution itself did not formally come into force until 
September, 1948, owing to insufficiency of ratifications and financial sup- 
port; but under an ‘‘ Agreement on interim measures to be taken in respect 
of refugees and displaced persons’’ incorporated in the same resolution, 
its provisions were carried out from July 1, 1947, by the Preparatory Com- 
mission for the International Refugee Organization (PCIRO) which as- 
sumed financial and operational responsibility as from that date for the 
work being done by the Intergovernmental Committee and that of UNRRA 
relating to refugees; there was thus a development of work which was such 
that when the IRO constitution came into foree no practical change oc- 
curred in the work, the change being nominal only. The functions en- 
trusted to the International Refugee Organization were: repatriation; 
identification, registration and classification ; care and assistance; legal and 
political protection and the resettlement and re-establishment of refugees 
within the mandate of the organization.** 


44 These groups which are covered by prewar international instruments are technically 
called ‘‘statutory refugees.’’ 

45 Resolution 62 (1), Dee. 15, 1946. 

46 Art. 2, Sec. 1 of the constitution of the International Refugee Organization. 
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As the practical task of maintaining refugees, and their transportation 
to their countries of origin or overseas resettlement countries neared com- 
pletion, governments and organs of the United Nations again discussed the 
form of any necessary further international work on behalf of refugees. 
It was ultimately decided that the international protection of refugees 
should, from January 1, 1951, become the responsibility of a United 
Nations High Commissioner for Refugees (UNHCR).*7 Dr. G. J. van 
Heuven Goedhart was elected to that office in December, 1950, for a period 
of three years. In October, 1953, the General Assembly decided to continue 
the Office of the United Nations High Commissioner for Refugees for a 
further period of five years and to review, not later than at its 12th regular 
session, the arrangements for the Office with a view to determining whether 
it should be continued beyond December 31, 1958.‘ Dr. van Heuven 
Goedhart was re-elected for a period of five years from January 1, 1954. 
In distinction to previous agencies, the High Commissioner’s mandate is not 
selective. It covers existing groups of refugees—apart from certain ex- 


ceptions—as well as potential new groups of refugees.*® In practice, it 
means particularly the extension of international protection to Volks- 
deutsche refugees outside Germany. (‘‘Volksdeutsche’’ are members of 
pre-war Germanic minorities in Central and Eastern European countries ; 


many are now in Austria and Germany.) 


2. The Work of the Agencies 


In resolutions of the Assembly of the League of Nations, and in the IRO 
constitution, the function of protection of refugees entrusted to interna 
tional agencies is termed ‘‘legal and political protection’’; no precise defi 
nition of this term can be found in international instruments. The Statute 
of the Office of the United Nations High Commissioner for Refugees uses 
’ In spite of changes in the structure 


aes 


the term ‘‘international protection.’ 
of international agencies, their activities in the exercise of this function 
have been remarkably uniform. First (though without implying any 
necessary order of importance), they kept in touch with contracting states 
as regards the implementation of existing international instruments re- 
lating to the status of refugees and their application to individuals and 
groups of refugees; they supervised the entry into force of such instruments 
by seeking to secure new accessions and ratifications, with a view to their 
universal application, and they promoted the conclusion of new interna- 
tional instruments designed to determine or to improve the legal status of 
refugees, or to overcome special disabilities arising from that status, and 
initiated the amendment of existing instruments. 

47 Resolution 319 (A) (IV), Dec. 3, 1949, of the United Nations General Assembly. 

47a Resolution 727 (VIII), Oct. 23, 1953, of the U.N. General Assembly. 

48 Statute of the Office of the United Nations High Commissioner for Refugees (Reso- 
lution 428 (V), Dee. 14, 1950, U.N. General Assembly), Ch. II, Arts. 6 and 7. 


212 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


As prewar international agreements relating to the status of refugees 
contained no clause empowering any international body to supervise their 
application, work on this matter was often quite informal as between the 
League of Nations High Commissioner or his local representatives and 
officials of the country concerned. In some cases important results were 
achieved, as, for example, when in the immediate postwar period the terms 
of the Convention of October 28, 1933, were extended by the French Gov- 
ernment to cover Spanish refugees in France.*® 

As regards new multilateral agreements, the initiative which led to the 
conclusion of the London Agreement of October 15, 1946, on Travel Docu- 
ments was taken by the Intergovernmental Committee on Refugees. In 
view of the importance of travel documents for the resettlement of refugees, 
special efforts were made by the Intergovernmental Committee and the 
International Refugee Organization to increase the number of accessions 
to that Agreement, to secure its implementation and the recognition of 
travel documents issued under it. In some countries the local representa- 
tives of the International Refugee Organization took part in the pro- 
cedure for the issue of travel documents to refugees, e.g., in Italy, where 
the arrangements for the issue of the London Travel Document involved 
the IRO Office in Rome in the work of physically preparing and delivering 
the documents to refugees. The organization also took an active part in 
the preparation of the Convention of July 28, 1951, Relating to the Status 
of Refugees, and the High Commissioner for Refugees participated in the 
work of the Conference of Plenipotentiaries which adopted the convention, 
in accordance with the resolution of the United Nations General Assembly 
for the convening of that conference.*™ 

IRO observers participated in international proceedings whenever ques- 
tions of special importance to refugees were discussed, in particular, in 
proceedings for the elaboration of general international instruments such 
as the Universal Declaration of Human Rights, and the Draft Covenant 
on Human Rights. The initiative taken by the Preparatory Commission 
of the International Refugee Organization for the establishment of a Con- 
vention on the Declaration of Death of Missing Persons by means of a 
formal communication to the Economie and Social Council ®® may be 
mentioned in this connection. The IRO Administration collaborated with 
the Secretariat of the United Nations in the preparation of this convention, 
which was adopted by the United Nations Conference on Declaration of 
Death of Missing Persons at Lake Success on April 6, 1950." 

In contrast to previous international instruments which provided for 
the establishment of international organs for the protection of refugees, 


49 See supra, p. 202. 

49a Resolution 428 (V) B, Dee. 14, 1950. 

50 Resolution No. 75 of May, 1948, IRO Doc. PREP/222/Rev.1. 
51 U.N. Doc. A/Conf.1/9. 
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the Statute of the United Nations High Commissioner’s Office contains 
detailed provisions relating to the authority, functions, competence, activi- 
ties and organization of the new organ. Chapter II, paragraph 8, of that 
Statute states explicitly : 
The High Commissioner shall provide for the protection of refugees 
falling under the competence of his office by: 
(a) Promoting the conclusion and ratification of international con- 
ventions for the protection of refugees, supervising their application 
and proposing amendments thereto; 
The Statute also provides that ‘‘he may present his views to the General 
Assembly, the Economie and Social Council and subsidiary bodies,’’ ** and 
it authorizes him to invite the co-operation of the specialized agencies.** 

It will have been seen, however, from many instances in this article, that 
the refugees’ legal position is often not founded on any international in- 
strument. The second major task of the international agencies has there- 
fore been to consult with governments about the institution of administra- 
tive and, where necessary, legislative measures, in order to overcome legal 
disabilities of refugees and to improve their status. This work is constant, 
whether it be the interventions of the League of Nations High Commissioner 
with the British Government concerning the administrative measures neces- 
sary to end the internment of Austrian and German refugees in Great 
Britain during the second World War, or the successful interventions of 
the International Refugee Organization resulting in the passing of Law 
No. 23 of March 17, 1950, by the Allied High Commission for Germany 
regularizing the personal status of refugees in Germany.** 

Thirdly, the international agencies have concluded agreements with gov- 
ernments in order to establish a legal basis for the exercise of their protec- 
tion functions in the territory concerned, in order to regulate the admission 
of refugees and, in the absence of or in addition to multilateral interna- 
tional instruments to which the state concerned was party, the legal status 
of resident refugees. This function was authorized for the International 
Refugee Organization by its constitution (Article 2, paragraph 2 (e) and 
(j), and Article 15). As regards the United Nations High Commissioner 
for Refugees, this work may be regarded as covered by Chapter II, para- 
graph 8 (b) of the Statute, which reads: 


Promoting through special agreements with Governments the execu- 
tion of any measures calculated to improve the situation of refugees 
and to reduce the number requiring protection ; 
Although this clause refers to special agreements, measures promoted with- 
out the need of special agreements may a fortiori be considered as being 
intended. 


52 Ch. II, par. 11. 53 Ibid., par. 12. 
54See supra, p. 203. 
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The conclusion of such agreements has been a standard practice of the 
International Refugee Organization in both European and overseas coun- 
tries; sometimes the matter of protection of refugees is treated in a simple 
permissive clause contained in a general agreement, and sometimes a whole 
agreement is devoted to the matter. The latter procedure was adopted 
for example in Italy, where IRO’s activities in this field as well as detailed 
practical arrangements for ensuring the legal residence of refugees in the 
country were governed by an agreement between the Italian Government 
and the organization originally concluded in 1948 and subsequently 
amended. The agreement has now been replaced by an agreement and an 
arrangement concluded in 1952 between the Italian Government and the 
United Nations High Commissioner for Refugees. Similarly IRO’s ae- 
tivities in France were based on an agreement dated January 30, 1948, 
between the government and the organization; after the cessation of IRO 
activities in France, this work was entrusted to a French Office for the Pro- 
tection of Refugees and Stateless Persons created by a special law of July 
25, 1952. 

The follow-up of agreements and interventions not founded on agree- 
ments normally, in common with all work other than the promotion and 
conclusion of agreements, involves direct contact with individual refugees, 
and representations on their behalf; thus, in order to exercise these and 
their other activities, the international organs charged with protection ap- 
pointed representatives in countries willing to receive them, and established 
offices there. In Belgium and France, these representatives were given 
the consular exequatur. In some instances, representation was entrusted 
to honorary correspondents or private humanitarian organizations dealing 
with refugees. 

The Statute of the Office of the High Commissioner for Refugees en- 
visages the appointment of local representatives (Chapter III, paragraph 
16), but does not refer to activities of this fourth type; indeed, it specifically 
charges the High Commissioner to confine his activities ‘‘as a rule, to 
groups and categories of refugees.’’ (Chapter I, paragraph 2.) The in- 
terpretation of the High Commissioner’s Statute in this matter is of great 
importance to refugees, as there can be no doubt that a considerable part 
of the work of protection as carried out by the previous international agen- 
cies has consisted of the representation to central and local authorities of the 
interests of individual refugees, both for the sake of the individuals or to 
draw attention to general problems by the use of specific examples. It 
related in fact to all questions of the legal position of refugees, such as their 
admission and right of residence, their personal status, right to work, labor 
conditions, employment contracts, social security and pension rights, 
questions of public assistance, housing, freedom of movement, restitution 
of property of which refugees had been deprived by the Nazis, compensa- 
tion for war damages and damages inflicted by the Nazi regime, ete. 
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These are examples only of the activities of international agencies for 
the protection of refugees; the work that has been done in most countries 
with considerable numbers of refugees is a part of the international pro- 
tection of refugees, the whole of which is designed to improve the status of 
refugees, to remove the disabilities from which they suffer because they 
are refugees, and so to improve their chances of assimilation in new com- 
munities. 

One highly specialized activity of the international agencies has been 
the rendering of the so-called quasi-consular services to refugees, ¢.e., the 
agencies have issued to refugees, or certified, such documents as in the case 
of normal aliens are issued or certified by the consuls of their country of 
nationality. The Arrangement of June 30, 1928, relating to the Legal 
Status of Russian and Armenian Refugees *° recommended that this task 
be discharged by the representatives of the High Commissioner for Refu- 


gees as follows: 


It is recommended that the High Commissioner for Refugees shall, by 
appointing representatives in the greatest possible number of countries, 
render the following services, in so far as such services do not lie 
within the exclusive competence of the national authorities: 


(a) Certifying the identity and the position of the refugees; 

(b) Certifying their family position and civil status, in so far as those 
are based on documents issued or events which took place in the 
refugees’ country of origin; 

Testifying to the regularity, validity and conformity with the 
previous law of their country of origin, of documents issued in 
such country ; 

Certifying the signature of refugees and copies and translations 
of documents drawn up in their own language ; 

Testifying before the authorities of the country to the good char- 
acter and conduct of the individual refugee, to his previous record, 
to his professional qualifications and to his University or academic 
standing ; 

Recommending the individual refugee to the competent authorities, 
particularly with a view to his obtaining visas, permits to reside 
in the country, admission to schools, libraries, ete. 


Since this arrangement had only the form of a recommendation, an Agree- 
ment concerning the functions of the League of Nations High Commissioner 
for Refugees was concluded on the same date, to which Belgium and France 
acceded, and which authorized the representatives of the High Commis- 
sioner to exercise these functions. Documents drawn up or certified by these 
representatives were to be considered as official documents having the same 
evidential value as documents issued by a national consul. After the 
termination of the first High Commissioner’s Office of the League, this 
special task was assumed by the representatives of the various international 


55 League of Nations Treaty Series, Vol. LXX XIX, No. 2005. 
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organs which succeeded it in the course of time, and the service was ex- 
tended to other categories of refugees. 

The formal exercise of these functions by an international agency has 
been restricted to Belgium and France, but in the latter country it is now 
undertaken by the French Office for the Protection of Refugees and State- 
less Persons; they were carried out on a somewhat informal basis by the 
legal officers of the International Refugee Organization in Germany and 
Austria. In certain other countries they are undertaken by national au- 
thorities, while in common law countries there is hardly any need for them, 
as the issuance or certification of documents issued by the authorities of 
the country of nationality is rarely a requirement for the granting of 
rights to aliens. 

Among these special functions the certification of the identity and po- 
sition of the refugees, namely, that a person is a refugee under the pro- 
tection of an international agency, is particularly important. This so- 
called ‘‘eligibility certificate’’ is evidence of the fact that the person con- 
cerned is an ‘‘internationally protected person’’ and therefore entitled to 
the status accorded to this group under international instruments and 
municipal law. Some examples of the important legal consequences which 
such certificates have, under arrangements made with the national authori- 
ties or under national laws or administrative regulations, may be cited: 
In Italy refugees illegally entering the country are put into ‘‘collecting 


centers.’’ They are released and their status in Italy is regularized upon 


individual certification of their refugee quality, previously done by the 
International Refugee Organization and now, after the cessation of IRO 
activities in Italy, by a commission consisting of representatives of the 
Italian Government and the United Nations High Commissioner for Refu- 
gees. In France a similar certificate of eligibility, issued by the Interna- 
tional Refugee Organization until the cessation of its activities and now by 
the French Office for the Protection of Refugees and Stateless Persons, 
is required of a refugee to obtain a residence or work permit. In Germany, 
a similar document is necessary in order to secure for a refugee the rights 
and benefits which are accorded to non-German refugees under a ‘‘Law 
concerning the Status of Homeless Aliens’’ of April 25, 1951, the benefits 
of Allied High Commission Law No. 23 (see above, page 203), as well as 
other benefits. In a number of countries the eligibility certificate is a 
requirement for the issuance of the London Travel Document. 

The 1951 Convention Relating to the Status of Refugees provides in 
Article 25 as regards these services: 


1. When the exercise of a right by a refugee would normally require the 
assistance of authorities of a foreign country to whom he cannot have 
recourse, the Contracting States in whose territory he is residing shall 
arrange that such assistance be afforded to him by their own authorities 
or by an international authority. 
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Thus while there exists a practice of states to provide for refugees a 
substitute for the administrative assistance rendered to nationals by their 
consuls, there is no uniform practice as to the authority by whom this as- 
sistance is rendered. 

To round off this summary of the work of international agencies, it may 
be useful to quote the other sections of paragraph 8 of Chapter II of the 
Statute of the Office of the United Nations High Commissioner for Refu- 
gees, according to which his functions are: 


(ec) Assisting governmental and private efforts to promote volun- 
tary repatriation or assimilation within new national communities; 

(d) Promoting the admission of refugees, not excluding those in the 
most destitute categories, to the territories of States; 

(e) Endeavouring to obtain permission for refugees to transfer their 
assets and especially those necessary for their resettlement; 

(f) Obtaining from governments information concerning the num- 
ber and conditions of refugees in their territories and the laws and 
regulations concerning them; 

(g) Keeping in close touch with the Governments and inter-govern- 
mental organizations concerned ; 

(h) Establishing contact in such manner as he may think best with 
private organizations dealing with refugee questions; 

(i) Facilitating the coordination of the efforts of private organiza- 
tions concerned with the welfare of refugees. 


Mention should also be made of other international instruments not 
specifically concerned with refugees in which protection functions are al- 


lotted to an international agency. First is the Model Agreement concern- 
ing Temporary and Permanent Migration for Employment *® adopted by 
the 32nd Session of the International Labor Conference on July 1, 1949. 
Article 25 (2) of the Model Agreement reads: 


The Government of the territory of immigration undertakes not to 
send refugees and displaced persons or migrants who do not wish to 
return to their country of origin for political reasons back to their 
territory of origin as distinct from the territory from which they were 
recruited, unless they formally express this desire by a request in 
writing addressed both to the competent authority of the territory 
of immigration and the representative of the body set up in accordance 
with the provisions of an international instrument which may be re- 
sponsible for the protection of refugees and displaced persons who 
do not benefit from the protection of any Government. 


The Recommendations concerning Migration for Employment (Revised 
1949) adopted by the same conference ** contain the following Recom- 
mendation I, paragraph (2): 
For the purpose of this Recommendation, references to the Govern- 
ment or competent authorities of a territory of emigration should be 


56 See supra, p. 198. 57 ILO Recommendation No. 86. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


interpreted as referring in the case of migrants who are refugees or 
displaced persons to any body established in accordance with the terms 
of an international instrument which may be responsible for the 
protection of refugees and displaced persons who do not benefit from 
the protection of any Government. 


Thirdly, reference should again be made to the Geneva Convention of 
August 12, 1949, Relative to the Protection of Civilian Persons in Time of 
War, which provides in Article 11 that the contracting parties may agree 
to entrust to an international organization which offers all guarantees of 
impartiality and efficacy the duties incumbent on the Protecting Powers 
(so-called substitute for Protecting Powers). In the absence of a Pro- 
tecting Power there is a mandatory obligation on the belligerent state to 
request a neutral state or such an organization to undertake the functions 
performed by a Protecting Power. It was stated by the Diplomatic Con- 
ference at which the convention was drawn up that an international agency 
entrusted by the United Nations with the protection of refugees was to be 
regarded as qualifying as such substitute protecting agency.*® 
3. The International Protection of Refugees as Compared with the 

Diplomatic Protection of Nationals Abroad *° 


The international protection of refugees purports to remedy the situa- 
tion created by the fact that they lack the protection which is usually 
afforded to nationals abroad by the state of nationality. Like nationals 
abroad, refugees are aliens in their country of residence and subject to 
the territorial supremacy of the state of residence. They are given the 
protection which states accord to aliens who reside lawfully on their terri- 
tory. It is an old principle of common law that everybody who is in the 
territory ‘‘per licentiam domini regis’’ is also ‘‘sub protectione’’ and 
conversely owes local allegiance to the sovereign of the territory.® 

This right of aliens to protection also exists, though perhaps to a lesser 
extent, in countries with different legal systems, owing to the principle of 
‘fequality before the law’’ and the rule of law itself. In this sense inter- 
national protection of refugees may be considered as being complementary 
to the protection accorded by the state of residence.** It is, however, also 
independent, because it purports to safeguard the legitimate interests of 
refugees wherever situated, in particular their interests outside the terri- 
tory of their states of residence. Such protection is in the case of normal 
aliens incumbent on the home state. It is usually net granted to aliens 
by the government of their country of residence, and they certainly have 


58 Conf. Doc. C.D.G./MIX/SC.1/GR.25. 

59 Cf. Borchard, op. cit., and Dunn, The Protection of Nationals (1932). 
60 Cf. dicta in Calvin’s case (1608), 7 Co.Rep.1. 

61 See U.N. Doc. A/C.3/527, p. 10. 


THE INTERNATIONAL PROTECTION OF REFUGEES 219 


no duty to accord it, nor have other states to permit its exercise by the state 
of residence. 

Diplomatic protection of citizens purports to prevent the violation of 
the citizens’ rights, or to secure redress for effected violation. In asserting 
this protection, the state does not represent the individual citizen who 
has suffered injury to his rights, but, at least according to the traditional 
theory,” gives effect to its own rights which have been violated in the person 
of its subject. The state has, according to international law, no duty to 
exercise this protection, and a national has no right to demand protection,” 
unless such a right exists under municipal law.** Claims for or arising from 
lack of protection are, therefore, under the law of most countries, not 
justiciable.© 

In exercising the international protection of refugees, an international 
agency asserts the rights of the refugees. Whether the refugee has a 
right to this protection is a moot question, but insofar as the function of 
protection is based on treaty, the international agency is under an obliga- 
tion to the states parties to the treaty to afford such protection.” 

The diplomatic protection of nationals is an extraordinary legal remedy,” 
in the exercise of which the state may resort to all the methods at its 
disposal for the enforcement of rights under international law. An inter- 
national agency can, by its nature, employ only amicable means.** As 
has been frequently stated in international proceedings, it is essentially 
a moral authority,® but its functions are nonetheless of a legal nature. 

The right of states to exercise diplomatic protection of their citizens is 
well established in customary international law. The international pro- 
tection of refugees is based on resolutions of international bodies,”° on 
multilateral treaties or bilateral agreements between the agency and the 
state concerned. In the absence of treaty obligations it is merely based 

62 See Borchard, op. cit., p. 18. For a different view, see Lauterpacht, International 
Law and Human Rights (1950), p. 27. 

63 Oppenheim, op. cit., Vol. I, p. 626. 

64 E.g., the German (Weimar) Constitution of Aug. 11, 1919, Art. 112, par. 2. 

65 Cf. numerous decisions, lately the decision of the French Conseil d’Etat in re 
Corbier, Ann. Digest 1943/45, Case No. 51. For a particularly well-reasoned decision, 
cf. Swiss Federal Court in Gsechwind v. Swiss Confederation, 58 II/R.O. 463 et seq.; 
also P.C.I.J., No. A/5, p. 12. 

66 See Lauterpacht, op. cit., p. 347. 67 See Borchard, op. cit., p. 352, et passim. 

68 In the case of the U.N. specialized agencies or the Office of the UNHCR, which 
forms part of the U.N. Secretariat, there is, however, the possibility of asking, with 
the authorization of the U.N. General Assembly, the International Court of Justice for an 
advisory opinion. (Art. 96, par. 2 of the U.N. Charter.) 

69 Cf., e.g., the French delegate, M. Rochefort, at the 4th Session of the General As- 
sembly, Official Records, A/SR/264, p. 24. 

70 On the binding force of a recommendation of the U.N. General Assembly, cf. Sloan 
in British Year Book of International Law, Vol. XXIV (1947), a. 3. 
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on sufferance, but the question of locus standi has hardly ever been raised 
against the exercise of the protection of refugees" in states which are not 
under treaty obligations to admit this activity. 

Lastly, diplomatic protection of citizens has as its purpose the assertion 
of the rights of nationals. This is also, on behalf of refugees, the task 
of the international agencies charged with their protection, but these agen- 
cies have never limited themselves to the protection of established rights. 
The promotion of the rights of refugees, the improvement of their legal 
status by means of the establishment of international instruments or the en- 
actment of appropriate municipal legislation, have always been an important 
part of their functions.** Apparently, the particular precariousness of the 
legal position of refugees, the vagueness of their position in international 
law, has led to the inclusion of this reformatory task in the mandate of the 
various international bodies. Since it involves an activity of a legal- 
political nature, this too may explain the use of the term ‘‘legal and po- 
litical protection’’ for the protection of refugees. 


IV. CoNcLUSION 


Throughout the history of international protection of refugees, two 
antinomies are noticeable: one is the evaluation by international bodies, 
such as the League of Nations and the United Nations, of the refugee prob- 
lem as temporary—which has been consistently disproved by historical 
events. This may well find its explanation in the apparent inconsistency 
between the hypothesis of a community of peace-loving nations which forms 
the fundamental premise of these international bodies, and the admission 
of the permanency of the problem of persons fleeing from persecution by 
members of this community. 

The other is the recognition that a problem which follows from the con- 
ception of international law as a law between states is ‘‘international in 
scope and character’’** and can only be solved by international co-opera- 
tion, by the methods of international law. An attempt has been made here 
to describe the efforts for a solution by international action, by the estab- 
lishment of an international legal status for refugees, and the creation of 
international safeguards for its observation. The very precariousness of 
the status of refugees has led to measures which have resulted in its inte- 
gration in international law to a fairly high extent. 


71 According to Art. 4, par. 9, of the IRO constitution, ‘‘A member of the Organiza- 
tion undertakes to afford its general support to the work of the Organization.’’ The 
support given by member governments to the organization for the exercise of its func- 
tions of protection in non-member states has greatly assisted the organization in the 


effective discharge of its task. 
72 See supra, pp. 211-215. 73 See preamble to the IRO constitution. 
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International law grows slowly. The position of the individual in inter- 
national law can only be assessed at any given stage of its development. 
Owing to the inter-action between custom and treaties it is difficult to 
assess if and to what extent the results of international action in the field 
of refugees may have become universal international law, but, seen in their 
entirety as well as in their individual significance, they may be considered 
as an interesting contribution to the question of the individual’s position 
in international law. 


SOVEREIGNTY AND INTERNATIONAL CO-OPERATION * 


By Karu LOEWENSTEIN 


Professor of Jurisprudence and Political Science, 
Amherst College 


At first sight, the terms ‘‘sovereignty’’ and ‘‘international co-operation’’ 
as bracketed together in the title, may seem to imply the contrast, if not 
conflict, between an individual state’s sovereign self-determination and 
the co-operation, for mutual benefits derived therefrom, between several 
sovereign states. Closer analysis, however, will reveal that, far from 
being antithetical or mutually exclusive, these two concepts are compatible 
inter se, and that, under the impact of the current bipolarization of inter- 
national relations, they represent conduct patterns of a necessarily com- 
plementary character. On the other hand, the analysis will suggest the 
conclusion that, in the present tension between the West and the East 
commonly spoken of as the ‘‘Cold War,’’ the practice of international 
co-operation may involve, and actually does involve, restrictions on a state’s 
internal and external sovereign self-determination which, in previous pe- 
riods of a less intertwined and complex international order, would have 
been considered interventions incompatible with the traditional meaning 
of sovereignty. 


SOVEREIGNTY 


The concept of sovereignty has a dual connotation: Derived almost four 
hundred years ago from Roman-Byzantine theory and practice by Jean 
Bodin, it signifies the supreme right and power of the state to determine 
the conditions of its internal structure and order. Subsequently, more 
than three hundred years ago Hugo Grotius applied the concept of para- 
mountecy to the existence and position of the states in their inter-state 
relations. But while, in recent times, the internal sovereignty of the 
state has been challenged, not without success, by the pluralist theory and 
the realities of group pluralism, sovereignty has maintained with near 
unanimity its rank as the cornerstone of international law and inter-state 
relations. The United Nations Organization is explicitly based on ‘‘the 
sovereign equality of its members’’ (Art. 2 (2)). A recent (1949) re- 
statement of international law by the International Law Commission of 


* The substance of this article was presented to the 45th Conference of the Inter- 
national Law Association at its first plenary meeting held Sept. 1, 1952, at Lucerne, 
Switzerland. 
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the United Nations,’ the ‘‘Draft Declaration of the Rights and Duties of 
States,’’ inferred, from the basie concept of sovereignty, the independence 
of the state, including the right to choose its form of government (Art. 1) ; 
territorial and personal supremacy (Art. 2); the equality in law with 
every other state (Art. 5) ; and the duty of non-intervention in the internal 
and external affairs of other states (Art. 3). Sovereignty is declared to 
be limited only insofar as a state must not resort to war or the threat of 
war (Art. 9) and is subject to international law (Art. 14). Non-interven- 
tion in the domestic jurisdiction of any sovereign state as a recognized rule 
of international law is also asserted in the Charter of the United Nations 
(Art. 2 (7)).? 

Yet political realities have forever been at variance with the rigid legal 
formalism of state sovereignty. Actually the assumptions of both the 
equality and the independence of states are fictions. States never have 
been, nor are they now, equal. They differ widely in their power potential 
and, consequently, also in the degree of their independence. No state 
today, not even the so-called super-states, the United States and the Union 
of Soviet Socialist Republics, can be considered independent in the sense 
that any one of them could exist without the support of other states. In 
reality the notion of sovereignty and its corollaries of equality and inde- 
pendence are largely semantic and escapist formulae ignoring the fact that 
the dynamism of inter-state power relations is no longer—if it ever was— 
controllable by the rules of international law. The independence and 


equality of states have disappeared because, in this technological age with 
its vastly increased density of economic inter-penetration and political 
interdependence, an individual state can exist in isolated sovereignty no 
more than an isolated individual can in society. 


Co-OPERATION 


The increasing tension between the East and the West since the last 
war, with its competitive pressures of political ideologies, institutions and 
techniques, has resulted in a bipolarization of world power. This is evi- 
denced by the fact that the majority of states which formerly had pursued 
independent policies, have organized themselves as two power bloes, created 
and led hegemonially by the United States and the Union of Soviet Socialist 
Republics, respectively. Within each of these groups a new inter-state 
conduct pattern has evolved, necessitating a close approximation and co- 
ordination of individual state policies through economic, military, and 
political co-operation for the sake of strengthening the common power 
potential within each alignment of states. 


1U.N. General Assembly, Official Records, 4th Sess., Supp. No. 10 (A/925), June 
24, 1949; this JourNAL, Supp., Vol. 44 (1950), p. 15. 

2 This rule is formulated even more strictly than the corresponding provision (Art. 
15 (8)) of the Covenant of the League of Nations. 
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Being rather a pragmatic pattern of a state’s conduct than a phenomenon 
ascertainable by established legal rules, the term ‘‘co-operation’’ has found 
official acceptance with increasing frequency in recent legal documents.° 
The most significant international instrument of our time, the United 
Nations Charter, is designed to further social, economic and cultural co- 
operation. An entire chapter of the Charter (IX) is devoted to ‘‘inter- 
national economic and social cooperation’’ and the Economie and Social 
Council is designed as a principal organ of the United Nations equal in 
importance with the Security Council and the General Assembly. The Pan 
American system is built on the principle of neighborly co-operation.* 

No legal definition of the term has been attempted nor seems feasible. 
Evidently the immense variety of reciprocal inter-state activities which 
constitute the substance of co-operation defies formulation in general legal 
norms. However, the legal character of international co-operation is dem- 
onstrated by the fact that to make co-operation possible, the customary legal 
techniques of bilateral or multilateral treaties, conventions, agreements, 
ete., are invariably employed, through which, in legal form, rights and 
duties of the states participating in the co-operative enterprises are estab- 
lished. 

Co-operation is basically a reciprocal action pattern. Its motivations 
are as manifold as its purposes, extending to all spheres capable of state 
action—economiec, military, political, cultural, social, humanitarian. As a 
rule all partners expect to derive mutual benefits from co-operation. If 
nationalism by definition refers to the primacy of the national interest, 
international co-operation may be considered an enlightened nationalism 
because it is in the interests of one nation to co-operate with others instead 
of standing aloof or being hostile, just as it is in the interest of an in- 
dividual to live on friendly and co-operative terms with the other members 
of his community. 

The realization, however, that the co-operative conduct pattern is necessi- 
tated by the technological interdependence of the modern state society as 
well as by the specific interests of the individual state exposed to the 
present world tensions, must not detract from the fact that degree and 
, range of co-operation in each individual case are primarily determined by, 
and the result of, the exercise of each state’s national sovereignty. When- 
ever a state resolves, for specific reasons of its own national interest or, 
in rarer instances, on altruistic grounds, to co-operate with others, the 
decision itself and the procedure of executing the decision involve the 
voluntary act of a partial surrender or sacrifice of internal and/or external 
national self-determination. In accordance with the legal theory evolved 


3 See, for example, the Convention for European Economic Co-operation, Paris, April 
16, 1948, this JouRNAL, Supp., Vol. 43 (1949), p. 94. 

4See Charter of the Organization of the American States, signed at Bogot4, April 
30, 1948, in force Dec. 13, 1951, Art. 4 (e); this JouRNAL, Supp., Vol. 46 (1952), p. 44. 
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by the German school of the nineteenth century, legal science qualifies this 
situation as self-limitation (auto-limitation) of sovereignty. Co-operation, 
therefore, far from being incompatible with sovereignty, actually is its 
most effective manifestation. The terms ‘‘sovereignty’’ and ‘‘international 
co-operation’’ are basically complementary and not antithetical. 

Obviously such willingness of a state to subordinate its internal and 
external sovereignty to mutually agreed objectives of international co- 
operation is an element underlying any international treaty or convention. 
Treaty-making is an act of sovereignty but at the same time there is hardly 
any treaty that does not constitute an act of inter-state co-operation. A 
dense network of co-operative agreements in many primarily non-political 
fields (communications, social and cultural relations, economics) began 
to cover inter-state relations from the middle of the nineteenth century. 
Subsequently, it was extended to such political interests that previously, 
because affecting national sovereignty, had been considered beyond the scope 
of international co-operation. Examples are the submission of disputes 
and controversies to arbitral or judicial decision; the international pro- 
tection of minorities; the collective security machinery of the League of 
Nations and the United Nations; the renunciation of war; the submission 
of mandates and trusteeship territories to international control. From this 
viewpoint, co-operation, as an act of restricting state sovereignty, has trans- 
formed sovereignty from a basically negative into a positive quality of 
international conduct. 


SOVEREIGNTY AND EQUALITY UNDER THE CO-OPERATIVE PATTERN 


If the present bipolarization of power has split the world deeper than 
at any time in history since the antagonism of the Christian and the Moslem 
world, it has, on the other hand, been instrumental in knitting the indi- 
vidual members of each power group closer together than at any time since 
the concept of sovereignty emerged as the guiding principle of inter-state 
relations. The traditional concept of isolated state sovereignty is under- 
going a progressive process of erosion. Under the pressure of the ‘‘Cold 
War’’ vast sectors of the national interest traditionally reserved for 
sovereign self-determinatior of the state and impervious to outside influence 
have become subject, within each power bloc, to the mutual influences and 
reciprocal pressures of the co-operative interest. Political co-operation 
perforce extended to the military and economic fields of the states included 
in either one of the two power blocs. Defense against aggression today is 
as total as war itself. 

While, thus, in this revolutionary age of ours international co-operation 
has become a universal phenomenon, its reality is not controlled by the 
concept of equality between the participating states. Even if sovereignty 
were identified with the premise of equality, equality of rights and duties 
of the participating states is by no means an essential element of inter- 
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national co-operation. Diplomatically the legal fiction of sovereign equal- 
ity is scrupulously maintained. Actually each power bloc centers on a 
hegemonial state, the United States and the U.S.S.R. respectively. The 
relationship of the leader-state to the group of its follower-states is de- 
scribed by the group itself as that of a community of interests or an alli- 
ance; by the opposing group, with the candor characteristic of warfare 
rather than diplomacy, as that of satellites or client states. Consequently, 
each bloc accuses the opposing group of using and abusing what it terms 
voluntary co-operation between sovereign states as equals, for the purposes 
of interfering, under pressure and dictation, with the domestic and foreign 
self-determination of nations affiliated with the hegemonial state. In fact, 
in many instances the abdication of internal or external autonomy necessi- 
tated by the intensity of the co-operative conduct pattern would have been 
characterized, by the previous standards of unabridged sovereignty, as 
intervention which no self-respecting sovereign state normally would have 


accepted. 

Although equality is considered the principal attribute of sovereignty, 
Yt may not exist in fact in international co-operation. The hegemonial 
structure of each power bloc does not easily lend itself to preserving the 
equality of rights and duties among the participating states that interna- 
tional law presupposes. The very existence of a hegemonial center within 
the co-operating group cannot fail to result in the diversity of rights and 


duties which the smaller and weaker partners may well consider onerous 
limitations of their self-determination, or intervention, even if voluntarily 
undertaken. The degree of auto-limitation of each partner within the 
power bloc, therefore, varies considerably. Rights and duties of the states 
engaged in co-operation differ in accordance with their power potential. 
In spite of lip service paid in current international agreements to the prin- 
ciple of equal rights and duties of the partners, it is obviously unavoidable 
that the hegemonial state, or other members of the co-operating group 
possessing a greater power potential than others, are able to resist inroads 
into their self-determination with more success than the weaker members, 
whose economic existence or even political survival is dependent on the 
assistance and protection by the hegemonial state or the group as a whole. 

Least affected, therefore, by the impact of co-operation on the traditional 
exercise of sovereignty are the hegemonial states, the United States and 
the Soviet Union respectively. Both are able to maintain the integral 
wholeness of sovereignty to a higher degree than states which are eco- 
nomically and militarily, and, therefore, politically, dependent on them. 
It is not surprising that the maintenance of sovereignty and its corollary, 
the insistence on strict non-intervention, constitute the mainstay of the 
official Soviet approach to international relations. They have become the 
stereotyped motivation for the Soviet’s nonco-operative attitudes within 
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and outside the United Nations.® The reasons for such legal traditionalism 
of a professedly revolutionary political system are varied and complex. 
Among them are the Lenin-Stalin dogma of the mutual incompatibility 
of Communism and capitalism which logically must deny the possibility of 
peaceful co-operation; the memory of past capitalist intervention in the 
formative years of the Soviet society; the fear of future ‘‘imperialist’’ 
intervention for the purposes of ‘‘encirclement’’ for which co-operation 
may serve as pretext and wedge; and finally, political expediency. That 
the Soviets are operating here with double standards is common knowledge. 
While insisting on the sovereignty and freedom from intervention of the 
Soviet bloc states in relation to other states, they utilize their hegemonial 
position towards their satellites to the extent that the latters’ sovereignty 
remains nominal at best. 

Nor is the United States beyond reproach in its unwillingness to accept 
limitations of its sovereignty for the purposes of international co-operation. 
Influentia! segments of Congress and of public opinion, persistently zealous 
to minimize the potential impact of international organization on American 
domestic affairs, claim, by such resistance against international co-opera- 
tion, to protect the American Constitution as the guarantee of the American 
way of life. Here traditional isolationism and economic nationalism are 
equated with the rigid preservation of unmitigated national sovereignty 
now sailing under the flag of national self-interest.® 


The conservative attitude of the United States towards potential limita- 
tions of its sovereignty may be compared with the explicit constitutional 
provisions recently enacted at first in France, Italy and Western Germany, 
subsequently also in The Netherlands and Denmark, to the effect that those 


5 Examples abound: refusal of international atomic inspection or control of armament 
reduction; non-admission of observation teams in the Balkan satellite states and North 
Korea. For the theoretical approach, see W. W. Kulski, this JoURNAL, Vol. 45 (1951), 
p. 556. 

6 Tilustrations likewise abound, as, for example, the campaign of the American Bar 
Association against the ratification of the Genocide Convention; the objections of the 
U. S. representatives against the Covenant on Human Rights under preparation; the 
rejection by the United States of the ethical code for journalists voted on by the Sub- 
Commission on Freedom of Information of the Human Rights Commission; the attacks 
against UNESCO as an alleged instrument of internationalism threatening American 
traditions; the Senate Joint Resolution No. 1 (January, 1953) of Senator John W. 
Bricker and sixty-three other Senators proposing a Constitutional Aniendment to prevent 
supersession of State and Federal law by a treaty; the move was stimulated by the 
decision of the California courts in Sei Fujii v. The State, in which a California statute 
prohibiting the acquisition of land by aliens ineligible for citizenship was declared un- 
constitutional in view of the racial equality and human rights clauses of the United 
Nations Charter. In the decision of the Supreme Court of California (April, 1952) the 
issue was evaded by declaring that none of the apposite clauses of the United Nations 
Charter were self-executing and, therefore, not immediately binding on U. 8. courts. 
242 Pac. (2d) 617; this JourNAL, Vol. 46 (1952), p. 559. 
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countries agree to limitations of their sovereignty in the interest of inter- 
national co-operation and the organization of the peace.’ 

However, there exist certain states which, being economically and/or 
militarily sufficiently self-contained to afford rejection of membership in 
either one of the two power blocs, are in a better position to maintain the 
traditional substance of sovereignty. Particularly in Sweden and Switzer- 
land neutrality is being equated with sovereignty to the point of becoming 
almost interchangeable. India, Pakistan," and Argentina, dedicated to 
‘‘neutralism,’’ likewise refuse to be aligned with either bloc. Sovereignty, 
therefore, has suffered deeper inroads in those states co-operating with 
either one of the defense groups than in those which could eschew affilia- 


tion. 


SOVEREIGNTY AND Economic Co-OPERATION 


Since, under present conditions of world tension, the danger of total war 
can be met only by total defense in peace, it may seem unrealistic to at- 
tempt a neat separation of the widely overlapping activities of co-operation 
in the economic, military, humanitarian, and political fields. For con- 
venient arrangement of material, however, the following discussion will be 


topically so divided. 


1. European Economic Co-operation (Marshall Plan) 


The efforts to rehabilitate the Western European economy after the last 
war, known as the Marshall Plan, strikingly demonstrate the impact of the 


7See France, Constitution of 1946, preamble; Italy, Constitution of 1947, Art. 11; 
Bonn Basie Law, Art. 24, sec. 1. The Netherlands likewise amended their Constitution 
in 1952 to permit the transfer of sovereignty to international bodies as required by 
participation in the European Coal and Steel Community (Schuman Plan); see Law 
of May 8, 1952, Staatsblad No. 247. Likewise in Denmark the new Constitution, ap- 
proved by plebiscite on May 28, 1953, authorizes the Government, with the approval 
of five-sixths of the Parliament, to transfer matters traditionally reserved for the 
sovereign self-determination of the state, to international organizations for the purpose 
of promoting world co-operation (see New York Times, May 29, 1953). 

In Belgium a constitutional amendment is under way permitting participation in 
international organizations in case such participation requires partial transfer of 
sovereign rights; see J. W. Ganshof van der Meersch, ‘‘Le Plan Schuman et la 
Constitution Belge,’’ Revue de l’Université de Bruxelles, Vol. IV (1951/52), pp. 5 ff.; 
idem, ‘‘La Constitution Belge et 1l’Evolution de l’Ordre International,’’ Annales de 
Droit et de la Science Politique, Vol. XII (1952), pp. 331 ff. 

It should be noted that unless amended Art. 25 of the Constitution of Norway, stating 
that ‘‘army and navy must not be transferred to the service of foreign powers,’’ pro- 
hibits Norway’s membership in a European federation; see F. Hiorthoy, Grundlov og 
suverenitet, Samtiden, Vol. 61 (1952), pp. 397 ff. (summarized in International Political 
Science Abstracts, Vol. 2 (1952), No. 1320, p. 44). 

ta However, Pakistan, in February, 1954, aligned itself with the Western bloc by 
agreeing to accept U. 8. military assistance. 
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co-operative pattern on national sovereignty. In practice the Organization 
for European Economie Co-operation (OEEC), established by the Paris 
Convention of April 16, 1948, constituted a voluntary restriction of na- 
tional economic self-determination on a scale unprecedented in previous 
history. This anticipated result was among the reasons adduced by the 
states of the Soviet bloc, originally invited, to refuse participation (July, 
1947). The convention itself was formulated with scrupulous verbal re- 
spect for the sovereignty of the sixteen participating nations.*® All decisions 
taken by the Council for the execution of the joint program were only in- 
tended ‘‘ for the implementation of the members’’ (Art. 13). The convention 
abstained from adopting enforcement measures against sovereign states 
(Art. 26). Yet, though no formal surrender of sovereignty was involved, 
close economic co-operation was required among the participating states. 
The Organization for European Economic Co-operation agreed on a budget 
of economic assistance by the United States based on common European, 
rather than national, requirements to distribute the global amount of Ameri- 
ean financial and economic assistance as equitably as possible among the re- 
cipient states. Joint measures were taken to reduce the dollar gap and, 
with it, dependence on American assistance; to raise productivity; to 
utilize manpower; to reduce trade barriers; to stabilize currencies; and 
for related purposes. The European Payments Union, integrated (since 
1950) with the European Economic Co-operation Organization, by virtue 
of the economic sanctions envisaged, involved even more incisive inroads 
into national sovereignty: In case an individual state exceeded the credit 
line accorded it by the Union, overpayment had to be made good in gold 
or in dollars. Decisions of the Union resulted in a direct and immediate 
effect on the trade and fiscal policies of the individual states, which re- 
main subject to the constant scrutiny and advice of the experts in the inter- 
European bureaucracy in charge of management of the co-operative efforts. 

What benefits the Marshall Plan has conferred on the participating states 
are too well known to require elaboration here. For some of the nations it 
spelled the difference between bankruptcy and economic survival ; all vastly 
benefited from American assistance in the difficult period of economic re- 
construction after the end of the recent war. The amazing recovery of 
the majority of the aid-receiving states since 1949 was due, next to the 
skill of national management and the reconstructing zeal of labor and 
farmers, to American assistance under the Marshall Plan. It does not 
detract from the humanitarian aspects of the Plan that the United States, 
strengthening its allies in the non-Communist world, at the same time con- 
tributes to its own national security. 

On the other hand, the United States reserved for itself—and persistently 
exercised—the right and privilege to supervise, control, and veto the re- 


8 Western Germany, at that time still under military occupation and not a sovereign 
state, was represented by the Military Governors. 
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cipient state’s use of the economic assistance. Special Marshall Plan mis- 
sions, established in the capitals of the aid-receiving states and acting as 
administrators,® were charged to ‘‘review and approve requirements, formu- 
late programs, provide for efficient execution of any such programs and 
terminate them.’’ Economie co-operation thus led to the right and the 
power of the United States to exercise far-reaching controls over the do- 
mestic economies and the foreign trade policies of the participating states, 
without, however, granting them any reciprocal rights. The foreign and 
domestie economic policies of the United States remain dictated exclusively 
by its national interest. 

Of particular importance became the control exercised by the American 
missions through their disposition over the so-called counterpart funds 
(special accounts) consisting of the sums (in national currencies) matching 
American assistance received by the individual states that had to be de- 
posited with the respective central banking institutions. Beyond this, 
the United States Government imposed, in the agreements concluded with 
each aid-receiving state, acceptance by the latter’s entire economy of certain 
American principles such as decartelization and the promotion of free 
enterprise.° Even though the diplomatic language used by the interna- 
tional agreements took great care to preserve the character of voluntary 
submission on the part of the aid-receiving state to the conditions of the 
contract, one of the effects of international co-operation under the Mar- 
shall Plan was that the individual participating states were subjected to 
controls of their national economic life by both the Economie Co-opera- 
tion Organization and the United States Government to an extent which the 
traditional concept of national sovereignty would have considered as inter- 
vention in domestic and foreign affairs incompatible with the nature of the 
sovereign state. Internal and external self-determination of nominally 
sovereign states has thus become the frequent objective of counsel, criti- 
cism, and censure by the Government and Congress of the United States and, 
of course, American public opinion at large, which offers generous if un- 
solicited advice concerning, for example, the tax structure in France, 
management techniques of British business, industrial policies of Italy, 
or budgetary practices of Greece. In the case of Britain, American hos- 
tility to nationalization found what it claimed to be its legitimate ground 
in Britain’s economic dependence on Marshall Plan aid. Resentment of 
British public opinion about the American attempts to interfere with her 
domestic affairs may well have been a contributing cause to the termination 
(in 1951) of American economic assistance. 


9 See Sec. 105 of the Foreign Assistance Act of 1948 (22 U.S.C. 1501, this JouRNAL, 
Supp., Vol. 43 (1949), p. 64). 

10 See, for example, Art. I of the United States-France Economic Cooperation Agree- 
ment of June 28, 1948 (Department of State, Treaties and Other International Acts 
Series, No. 1783, Pub. 3251; this JouRNAL, Supp., Vol. 43 (1949), p. 111). 
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2. Mutual Security Act of 1951 


Under this Act, combining economic with military aid for Western 
Europe and other states willing to accept its obligations, American policy 
objectives dominate the use of the aid to an even larger degree. For ex- 
ample, the receiving state frequently has to subscribe to the American 
principles of decartelization, free trade unionism and the promotion of free 
enterprise. Moreover, M.S.A. assistance is largely conditioned by the 
interests of American national security determined by the conflict with 
the Soviets. The Kem Amendment” at first unconditionally prohibited 
American aid to any state which sells strategic materials, defined in an 
elaborate list, to members of the Eastern bloc, thereby considerably limiting 
the free determination by the recipient state of its trade policies. This 
restriction was replaced in the Mutual Defense Assistance Control Act 
(1951) (Battle Act)** by the somewhat more elastic provision that the 
execution of the Act was placed under the discretion of the President of 
the United States.‘* Even though accepted voluntarily, such restrictions 
aroused considerable misgivings of European states whose economic situa- 
tion imperatively called for access to Eastern markets in order to reduce 
dollar requirements. Co-operation thus in many instances has resulted 
in American economic intervention from which, under the pressure of the 
situation, the aid-receiving state could not extricate itself. Fear that ac- 
ceptance of American economic or military aid would force an individual 
state to abandon its neutrality towards either power bloc and to subject 
its economic policies to American directives was strong enough to induce 
a number of states (Indonesia, some of the Arab states, and others) to 
decline assistance under the Mutual Security Act. Economic pressure by 
the United States Government was brought to bear even on a state 
(Switzerland) with which no agreement on the basis of the Mutual Se- 
curity Act had been concluded.** Historically minded observers will recall 
Napoleon’s efforts to enforce the Continental blockade against England. 

Nor can it be claimed that American trade and tariff policies, adopted 
by Congress exclusively in what it deems to be the national interest, and 


11 This was a ‘‘rider attached to the Third Supplementary Appropriation Act of 1951 
(H.R. 3587, P.L. 45; see Congressional Quarterly Almanac, Vol. VII (1951), pp. 
154 ff., at 156); President Truman strongly objected to it without wishing to veto the 
entire Appropriation Act. 

12 H.R. 4450, P.L. 213; see also Congressional Quarterly Almanac, Vol. VII (1951), 
pp. 211 ff. 

18In this way in 1952 Holland was authorized to furnish oil-drilling equipment to 
Poland, and Denmark was permitted to deliver two tankers to the Soviets for which 
she had contracted several years ago and which were built with Russian-furnished 
materials. New York Times, July 4 and 5, 1952. 

14 American funds of the Swiss banking firm, Baer & Co., were frozen in the United 
States because of alleged use thereof for trading with Red China. The blocking order 
was taken under the Emergency Powers (Continuation) Act of 1950. 
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often in conflict with the policies of the Administration, reveal much of 
the spirit of mutuality in co-operation. Frequently yielding to the in- 
terests of powerful lobbies and pressure groups, they remain unmindful of 
the fact that in order to get off the American taxpayer’s pocket the Euro- 
pean nations, eager to replace charity by self-help and clamoring for trade 
instead of aid, must export to this country to earn honest dollars.** In the 
Geneva meetings (October-November, 1952) of the nations participating in 
the General Tariffs and Trade Agreement (GATT) the United States Gov- 
ernment was severely criticized for having violated, by its trade policies, 
the letter and spirit of the international agreements undertaken by it, 
leading, as in the case of Belgium, Holland and Turkey, to retaliatory meas- 
ures against American imports. Protectionist tendencies of Congress have 
sharply increased lately and are responsible for the attachment of a Con- 
gressional rider to the Defense Production Act of 1951 (continued in 
1952)'* which imposed import quotas on cheese and other dairy products on 
the ground that such imports, which amount to only a fraction of the do- 
mestic production, would endanger national security. Here such reliable 
and trusted allies as Canada and Denmark were adversely affected. A 
particularly contradictory case of American trade policies was the tariff 
protection against tuna fish imported from Peru (1952), because the tuna- 
fishing industry in Peru had been built up with American Point-IV money. 
Japan, equally disturbed by the prohibitive tariff, instead of protesting, 
sent a trade mission to Moscow. It may seem that high ideals and high 
tariffs are not always easy to reconcile. 


3. Act for International Development, 1950 


Similarly the Act for International Development of 1950 (Point-IV 
Program)*’ made granting of American funds conditional on American 
supervision and the observance, in their use, of certain American basic 


15 See the application of the ‘‘escape clause’’ in reciprocal trade agreements (Sec. 
6 (a) of Trade Agreements Extension Act of 1951, P.L. 50, 82d Congress, Ch. 141, 
Ist Sess., H.R. 1612) concerning imports of Swiss watches and Danish dairy products; 
see also Art. XIX of the General Agreement on Tariffs and Trade (GATT). 

16 The Defense Production Act (H.R. 9176, P.L. 774) was amended in 1951 (8. 1717, 
P.L. 96; see Congressional Quarterly Almanac, Vol. VII (1951), p. 438) to the effect 
that the import of fats, certain oils, rice, peanuts and dairy products be prohibited until 
June 30, 1953, if the Secretary of Agriculture deems such imports injurious to the 
defense effort (see the Magnuson amendment, Congressional Quarterly Almanac, loc. 
cit., p. 445; the amendment was confirmed by the House, loc. cit., p. 451). By the De- 
fense Production Act Amendments of 1952 (S. 2194, P.L. 429), the import controls on 
the products mentioned were continued (Congressional Quarterly Almanac, Vol. VIII 
(1952), pp. 304 ff.). President Truman in his statement (ibid., p. 311) noted ‘‘a 
slight improvement of the so-called ‘cheese amendment’ which had been so harmful to 
our relations with friendly nations.’’ 

17 Act for International Development (Title IV of the Act of June 5, 1950, 64 Stat. 
204 as amended, 22 U.S.C. 1557 et seq.). 
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principles of fair labor standards as to wages and working conditions and 
management-labor relations.** In the case of the Philippine Trade Act 
of 1946 (Bell Act), American financial assistance was made dependent on 
granting certain American business interests special benefits and privileges 
(‘‘parity’’) not enjoyed by other aliens, a situation which even required an 
amendment of the Philippine Constitution.*** Subsequent American loans 
imposed reforms of domestic labor and wage legislation and remain strictly 
American-supervised.'*® Moreover, the Philippines were discouraged to 
alleviate their financial dependence on the United States by claiming repara- 
tions from Japan in the Peace Treaty. For reasons of the unsettled repara- 
tions claims the Philippine Republic neither ratified the treaty nor restored 
diplomatic relations with Japan. 


4. The European Coal and Steel Community (Schuman Plan) 


Restrictions on national sovereignty of truly revolutionary proportions 
are involved in the European Coal and Steel Community (Schuman Plan) 
Treaty concluded in 1951 between France, Western Germany, Italy, and the 
three Benelux states of Belgium, The Netherlands and Luxembourg. It 
entered officially into foree on August 10, 1952, and began to function in 
February, 1953. Once in full operation (which will not be the case before 
1958), the coal and steel industries of the participating states will have been 


withdrawn in some of their most essential aspects, from national control and 
placed under the economic and implicitly technocratic direction of a supra- 
national High Authority. The latter will administer these key industries 
on the basis of a single market area. Its decisions on production, supply, 
distribution, marketing, investment and labor policies will be binding on 
the individual industrial plants as well as beyond the jurisdiction of the 
national governments. This plan constitutes the most sweeping attempt 
undertaken to date to substitute for several competitive national economies 
a supra-national co-ordination conducted for the equal benefit of all par- 
ticipating states. Short of a political federation, history knows of no 
similar scheme of merging powerful segments of the national sovereignty 
of politically independent states by subordinating them to the co-operative 
aims of the community. 


18 For texts of such agreements, see First Report to Congress on the Mutual Security 
Program, Supplement (U. 8S. Government Printing Office, 1952). 

18a Resolution of the First Congress of the Philippines (concerning Arts. XIII (1) 
and XIV (8) of the Constitution of 1935), Official Gazette, Vol. 42, November, 1946, 
No. 11-A. 

18b See the so-called Romulo-Snyder Agreement of Nov. 6, 1950, for the text of which 
the author is indebted to the Embassy of the Philippines. 
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5. The ‘‘Molotov Plan’’ 


In the Soviet orbit the Council of Mutual Economie Assistance, organ- 
ized, as a move to counter the Marshall Plan, in Moscow (1949) between 
the U.S.S.R. and the Eastern European states (including Eastern Ger- 
many), has evolved and executes a program of close economic co-operation. 
According to the reliable information of the European Economic Commis- 
sion of the United Nations *® the entire region has become integrated into a 
single production and marketing area under centralized and planned di- 
rection, geared to the specialization, in terms of resources and industrial 
plant equipment, of each partner. With due reservations it may be con- 
cluded that the Eastern bloc has become, to a large extent, a unified economic 
area in which the existing closeness of political co-ordination of the govern- 
mental systems permits the factual, if not politically formalized, merger of 
national sovereignties, most likely for the predominant benefit of the Soviet 
Union as the hegemonial state, but possibly also greatly strengthening the 
national economic potential of the individual participating states. 


SOVEREIGNTY AND HUMANITARIAN CO-OPERATION 


Little progress to date has been achieved towards extending international 
co-operation to the point of an effective intra-state guarantee and protec- 
tion of human rights. International solidarity would no longer counte- 
nance, nor can state sovereignty continue to justify, a government’s abuse 


of its national, racial, and religious minorities. But the Genocide Conven- 
tion of the United Nations (1948) succeeded neither in making discrimina- 
tory treatment of such groups a sanctionable international crime nor in 
providing an international forum for its repression. By the time of its 
entry into force, of the major Powers only France had ratified it. In view 
of Mr. John Foster Dulles’ statement of April 6, 1953, there is no prospect 
of its acceptance by the United States. Nor have the labors of the United 
Nations Commission on Human Rights resulted in the implementation of 
the Declaration of Universal Human Rights (1948) by a binding and 
sanctionable convention. It proved impossible to break down the un- 
willingness of both the United States and the Soviet Union to subject their 
domestic autonomy to the curbs which international co-operation in this 
field would require. It seems to be the United States’ objective to adjust 
the level of the international protection of human rights to the domestic 
requirements of the United States.*° Here the Rome Declaration of Hu- 


19 On the Molotov Plan, see Economie Survey of Europe since the War, A Reappraisal 
of Problems and Prospects, prepared by the Research and Planning Division of the 
European Economie Commission for Europe, United Nations Publications 1953.I1.E., 
Geneva, 1953, pp. 216 ff.; see also Erich Josephson, ‘‘East Europe’s New Trade Po- 
tential,’’ The Nation, April 19, 1952, pp. 366 ff.; Newsweek, May 5, 1953. 

20 When the new (1952) Constitution of Puerto Rico was under discussion in the 
U. 8. House of Representatives, the approval resolution was delayed because of strong 
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man Rights (1950) of the Council of Europe has stolen the United Nations’ 
thunder: Its member states agreed on a comprehensive catalogue of pro- 
tected human rights; in addition, they accepted a fact-finding European 
Commission and a European Court of Human Rights as an international 
tribunal for their violations. Even though the judicial machinery through 
which, after having exhausted the municipal remedies, an aggrieved group 
or individual may arraign its own government before an international 
forum has been designed with great caution in order to spare the sus- 
eeptibilities of the sovereign states, the Rome Declaration may be visualized 
as a notable step towards the co-operative protection of the fundamental 
rights and the dignity of man. 


SOVEREIGNTY AND MILITARY CO-OPERATION 


To all intents and purposes a state’s right of disposal of its military po- 
tential is the most sensitive segment of national sovereignty, and that part 
which traditionally is impervious to foreign decision or control. Conse- 
quently, the military alliances of the past, intended for the joint prosecu- 
tion of a war and the attainment of common peace aims, as a rule did not 
impose on the participating states any limitations of military sovereignty. 
At the most, as in World War I, there existed a joint Supreme Command. 
When, with the advent of total war in World War II, total mobilization 
of the economic as well as the military potentials was required, the nucleus 
of a new co-operative pattern emerged in the form of common machinery for 


military strategy and economic planning such as the Combined Chiefs of 
Staff; the Lend-Lease organization; and the Combined Boards for the 
economic co-ordination of the war effort. These efforts, however, remained 
confined to the Western Allies, without Soviet participation. 


1. The North Atlantic Treaty Organization 


The North Atlantic Treaty Organization (NATO) (1949) took its cue 
from Lend-Lease and proceeded beyond it. NATO provides an integrated 
machinery for the combined military establishment, under a joint Supreme 
Command, of the treaty partners, with joint logistics, supplies, use of 
manpower, co-ordination and distribution of war production. Since the 
Lisbon meeting (February, 1952) the new alliance is operated by a per- 
manent organization, the Council and its sub-agencies, notably the Secre- 
tariat General. While its directives are still formally addressed to the 
individual national governments of the fourteen participating states, ac- 
tually the military sector of national sovereignty is becoming subordinated 
to the instructions of an international organization. Because of the close 


objections to Art. 20, containing social and economic rights, on the ground that these 
were incompatible with the United States constitutional principles because they required 
state intervention and would ‘‘lead to slavery.’’ See New York Times, May 14, 1952. 
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interaction between the military and economic potentials, NATO also in- 
volves deep inroads into the economic autonomy of the member states. 
Through its agencies NATO determines jointly and co-operatively the 
financial and economic contributions to common defense of the member 
states, for example, priorities of military over civilian production. Ameri- 
can stakes in NATO are substantial for American national security. Even 
though the United States, as the provider of much of the financial where- 
withal and main supplier of equipment, occupies a prominent position in 
NATO, American dependence on the manpower and industrial potential 
of its allies has resulted in mitigating the hegemonial superiority of the 
United States. The partners are meeting more on the footing of co-opera- 
tive equality than was the case on the Marshall Plan level, where the benefits 
the United States derived from European economic co-operation were more 
indirect in that the stabilization of European economies narrowed the range 
within which Communist eschatology could operate. Nonetheless, Ameri- 
ean leadership, curiously more conscious of the urgency of the Communist 
danger than its Western European allies closer to the Soviet borders, not 
infrequently assumes the proportions of economic and political pressure 
exercised against individual or several of the partners in the military co- 
operative effort. 

The Mutual Defense Assistance Act of 1949 and subsequently the Mutual 
Security Act of 1951 established the conditions under which a state becomes 
eligible for economic assistance for defense purposes. This takes the form 
of agreements between the United States and the recipient state concerning 
the use to which the assistance will be put. Both the American statutes 
and the texts of the agreements concluded thereunder take great care to 
make acceptance of assistance and compliance with its conditions appear as 
freely undertaken by a sovereign state. But diplomatic semantics can 
hardly obscure the fact that common defense imposes on the aid-receiving 
state considerable restrictions on its internal self-determination. The con- 
nection of some of these injunctions with common defense may seem remote 
and reflect rather the crusading spirit of the American Congress to implant 
wherever and whenever possible what it considers the American way of 
life.2* The Damocles sword to compel compliance with United States 
policies is the discretionary power of the President (Sec. 529) ‘‘to terminate 


21 For example, Sec. 516 of the Mutual Security Act of 1951 (65 Stat. 373) declares 
it to be the policy of the United States ‘‘that this Act shall be administered in such 
a way as (1) to eliminate the barriers to, and provide the incentives for, a steadily 
increased participation of free private enterprise in developing the resources of foreign 
countries consistent with the policies of this Act, (2) ... to discourage the cartel and 
monopolistic business practices prevailing in certain countries receiving aid under this 
Act which result in restricting production and increasing prices, and to encourage where 
suitable competition and productivity, and (3) to encourage where suitable the develop- 
ment and strengthening of the free labor union movements as the collective bargaining 
agencies of labor within such countries.’’ This JouRNAL, Supp., Vol. 46 (1952), p. 25. 
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the assistance if its furnishing is no longer in the national interest of the 
United States.’’ Since no state in the danger area between the East and 
the West can afford forfeiting American aid, the net political result of 
military co-operation is co-ordination with, if not subordination to, Ameri- 
can interests of essential segments of the internal and external policies of 
the nations affiliated in the mutual security organization. A number of 
states, however, unwilling to be forced to take sides in the ‘‘Cold War,’’ 
balked at such conditions. For example, both Spain and Yugoslavia proved 
unwilling, when accepting American assistance, to conform to such Ameri- 
can requests as they considered affecting their internal affairs. 


2. The European Defense Community 


If, in terms of international law, NATO is to be understood as still being 
an alliance of sovereign states whose nationally separated military con- 
tingents closely co-operate in common defense, the European Defense 
Community now in the process of construction will constitute, once in opera- 
tion, a full-fledged merger of sovereignties in the military field of the six 
participating states of France, Western Germany, Italy, and the three 
Benelux countries. The treaty, signed May 27, 1952, envisages the ‘‘de- 
nationalization,’’ for the sake of European common defense, of the na- 
tional armed forces, amounting in practice to a complete surrender of this 
traditionally most vital segment of national sovereignty. Once in full 
operation, after an ‘‘initial’’ and a ‘‘ preliminary’’ stage, the six nations will 
form a single European army in which national contingents, wearing the 
same European uniform, will be under a single European command. All 
partners will join and participate on an equal footing, and are subject to 
common directives as to training, equipment, length of service, logistics and 
supply. A High Authority (Commissariat) together with the Council of 
Ministers is designated as the depositary of those segments of military 
sovereignty which the participating states have transferred to the Com- 
munity. The agencies of the Community will determine the common 
budget and the contributions to it by each partner, and how and in which 
country the funds so raised will be spent. Beyond this the present plan 
envisages the ultimate establishment of a supra-national European parlia- 
ment to be charged with legislation on, and the execution of, all functional 
programs of European co-operation, including, in addition to the Coal and 
Steel and the Defense Communities, such other matters (for example: agri- 
culture, communications, electric energy) as in time will have been similarly 
transferred to joint Western European management. For the time being, 
this comprehensive scheme of regional co-operation is still in the blueprint 
stage, on the governmental level, of a ‘‘Draft Treaty Embodying the 
Statute of the European Community,’’ completed by the so-called ad hoc 
Assembly of the Coal and Steel Community in March, 1953. Inter- 
European co-operation, thus, in accordance with the historical pattern, 
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moves towards the first stage of inter-state integration known as confedera- 
tion, in which certain specified state activities are transferred to central 
jurisdiction while the member states still retain their sovereign individu- 
ality. Possibly this may lead to the final stage of the federal union in 
Which the participating members will have surrendered and merged their 
sovereign identities into the new sovereignty of the federal state. Co-opera- 
tion thus basically a manifestation of the state’s sovereignty, may become 
instrumental in its ultimate self-denial, elimination and destruction. 

While this final result is eagerly welcomed by the advocates of Western 
European Union,” it should be noted that even after the ratification of the 
Defense Community Treaty many hurdles, psychological as well as tech- 
nical and political, will have to be overcome before an effectively function- 
ing European army will have come into existence. 


SOVEREIGNTY AND POLITICAL CO-OPERATION 


In the present-day state society two features are conspicuous: Politics can 
no longer be separated from economics; and domestic policies are largely 
conditioned by the international situation. Restrictions on economic and 
military autonomy necessarily determine the political dynamics of the 
states. Co-operation, therefore, tends to become, and is bound to involve, 
intervention in the internal and external affairs of the states participating 
in the co-operative pattern.** Dictatorial intervention by an individual 


state or even collective intervention (except in the strictly limited con- 
tingencies defined in the United Nations Charter) are illegal under inter- 
national law, as specifically restated by the prohibition of intervention in 
domestic jurisdiction in the Charter (Art. 2 (7)). The principle of non- 
intervention is being frequently and, as a rule, successfully invoked in the 
most diversified controversies and disputes before the United Nations.** On 


22 For a critical appraisal of these efforts to date see Karl Loewenstein, ‘‘The Union 
of Western Europe, Illusion and Reality,’’ 52 Columbia Law Review (1952) 55 ff., 
209 ff. 

23 An interesting and, in its potential implications for the future, regrettably ne- 
glected illustration was the Emergency Advisory Committee for Political Defense, 
established on the basis of Resolution XVII of the Rio de Janeiro Meeting of Foreign 
Ministers of the American Republics (January, 1942) in Montevideo. It successfully 
co-ordinated the internal defense of the participating states against Nazi-Fascist sub- 
version. The resolutions jointly elaborated by the American states represented in the 
Committee were binding on the member states, involving, therefore, a voluntary limita- 
tion of their sovereignty in the interest of common defense. See Carl B. Spaeth and 
William Sanders, ‘‘The Emergency Advisory Committee for Political Defense,’’ this 
JOURNAL, Vol. 38 (1944), pp. 218 ff.; Karl Loewenstein, ‘‘ Pan-Americanism in Action,’’ 
Current History, Vol. 5 (1943), pp. 229 ff. The Committee published its impressive legis- 
lative accomplishments in two volumes under the title ‘‘Legislacién para la Defensa 
Politica de las Repiblicas Americanas’’ (Montevideo, 1947). 

24 Examples: the withdrawal of the ambassadors from Franco Spain as collective 
manifestation of international disapproval of a Fascist regime; the allegation of dis- 
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the other hand, an analysis of the record in the United Nations reveals that 
individual states—and not only those belonging to the Eastern bloc—are not 
infrequently in the habit of adjusting their votes less to the merits of the 
ease than to the wishes of the hegemonial state, perhaps because yielding to 
the latter’s pressure or because they did not wish to break the solidarity of 
the power bloc with which they are aligned. A rigid voting discipline is the 
absolute and unbreakable rule within the Soviet bloc. But a similar 
phenomenon is by no means wholly absent within the bloc of states hege- 
monially led by the United States where the American Delegation to the 
United Nations frequently functions as the parlimentary ‘‘whip.’’ Al- 
though the circumstances may often clearly indicate that pressure, on the 
part of the hegemonial state, is brought to bear on the individual state’s 
decision which in substance amounts to intervention, no formal act of inter- 
vention, by the standards of international law, may have occurred because 
the position an individual state has taken was based on the exercise of its 
sovereign national will. Lobbying has become a recognized feature of the 
conduct of international relations by the United Nations. The situation 
may be likened to a vote under party discipline in the House of Commons 
where disapproval of a policy officially endorsed by the party can be mani- 
fested, at the most, by abstention. 

Nonetheless, the current practice of power politics resulting from the bi- 
polarization of world dynamics has frequently been at variance with the 
scrupulous letter-observance of the rule of non-intervention. The Atlantic 
Charter (Art. IIT) left the choice of the form of government to the peoples 
concerned. Yet it is common knowledge that the semantic formula agreed 
on at Yalta to the effect that the three big Powers would co-operate to es- 
tablish in the liberated nations ‘‘governmental authorities broadly repre- 
sentative of all democratic elements in the population,’’ was flagrantly 
violated by the Soviets, either by brutal intervention from without, as in the 
ease of Rumania, or by gradual erosion and political infiltration from 
within, as in the case of other satellites. Nor is the Western record of non- 
intervention in the domestic affairs of allegedly sovereign states without 
blemish.2> In the Italian election of 1948 the American Government openly 
supported the Christian Democrats of de Gasperi against the Communists 


crimination against foreign minorities by, and the segregation policies of, the Union 
of South Africa; the latter’s refusal to subordinate the former mandate of South West 
Africa, later (1950) annexed by the Union, to the trusteeship system of the United 
Nations; the violation of the human rights guarantees of the Paris Peace Treaties of 
1947 by the three Soviet satellites of Hungary, Rumania, and Bulgaria; the non-ad- 
mission of United Nations observation teams in the Balkan states and in Northern 
Korea; the Communist coup in Czechoslovakia and the case of Cardinal Mindszenty; 
the submission of the internal situation in the French protectorates of Morocco and 
Tunisia to the United Nations. 

25 See James Reston, ‘‘Intervention by U. S. Raises a Sharp Issue,’’ New York 
Times, March 24, 1952, 
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and let it be known beyond mere hints that a Communist victory would 
jeopardize future American assistance. Secretary of State John Foster 
Dulles, at a crucial stage of the election campaign (September, 1953), did 
not hesitate to advise the Germans to vote for the coalition of Chancellor 
Adenauer and against the Social Democratic opposition. Premier Yoshida 
of Japan was informed by Mr. John Foster Dulles that the United States 
Senate, when called on to ratify the treaty, and equally so the House, as the 
source of appropriations of further economic assistance, would take un- 
kindly towards a Japanese peace treaty with Communist China while wel- 
coming one with the Formosa regime. The United States Government, 
through its accredited diplomatic representative, intervened openly in the 
domestic affairs of Greece. Forceful suggestions were made concerning 
certain economic measures (such as taxation, trade policies, civil service, 
state expenditures) which could be justified by the position of the grantor 
of economic and financial aid to the grantee. But on various occasions 
constitutionally established governments were openly approved or disap- 
proved by the United States. In March, 1952, even an electoral reform was 
officially recommended which would favor the National Rally of General 
Papagos, and when finally adopted by the Greek Parliament under the 
diplomatic pressure of the United States Government, it led, in the November 
elections of 1952, to the result desired by it in the form of a one-party 
cabinet of Marshal Papagos. 

In the case of occupied Japan, American political ideals and techniques 
were imposed; in that of Germany, those of each of the Powers respectively 
claiming control of the zone assigned to it. Consent to the rearmament of 
Germany was wrested by the United States Government from the unwilling 
French and British. Heavy pressures are exerted by the United States 
Government and Congress to promote, against considerable resistance of 
the European allies, the military unification of Western Europe. The 
intimation by Secretary of State John Foster Dulles (January, 1953) and 
repeated, in even blunter terms, in December, 1953, to the effect that unless 
the European Defense Community Treaty be ratified by the six Euro- 
pean nations by a specified deadline, Congressional appropriations for their 
economic assistance would be reconsidered,** deeply alarmed France and 
the Benelux states, and blandly disregarded the fact that the constitution- 
ality of the treaty is subject to grave doubts in several of these states and 
is even sub judice in Western Germany. Members of the American Con- 
gress arrogate to themselves the right to criticize whatever domestic matter 
of a foreign state, whether allied or neutral, catches the individual mem- 
ber’s fancy. There seems to be hardly any matter attributed by existing 
international law to the domestic jurisdiction of a sovereign state which, by 
the standard of co-operation for mutual security, cannot be made, or is 
being made, subject to American counsel, advice, direction, or concern with 


26 See New York Times, January 28, 1953. 
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the implied threat that non-compliance would lead to forfeiture of Ameri- 
can economic or military assistance. Only such nations as possess a bar- 
gaining power of their own are able to resist this trend. 


THE Crisis STAGE OF INTERNATIONAL CO-OPERATION 


Such indirect, or scantily veiled direct, intervention by the hegemonial 
state was accepted, until recently, by the client states with a varying degree 
of grudging consent or silent protest. With the progressive economic 
recovery, however, of the Western allies of the United States, and with 
their decreasing dependence on American economic aid, a veritable rebel- 
lion against American tutorial attitudes and practices is under way, most 
articulate in France and Britain, but by no means absent in other countries. 
The result is a visible decrease of American prestige abroad. Anti-Ameri- 
can resentment, in turn, not only operates in the interest of international 
Communism ; it is destructive of international co-operation as such and the 
breeding ground of its arch-enemy, integral nationalism. 

Co-operation, moreover, may not always seem a two-way street. The 
traditionally prevailing American sensitivity to any infringement of na- 
tional sovereignty has visibly hardened in recent times. While American 
public opinion makes the fullest use of the United States’ hegemonial 
position in subjecting foreign countries to criticism and censorship, it would 
not brook any reciprocal foreign interference with American domestic 
affairs even though they may be the legitimate concern of the United States’ 
allies. The latter protested, for example, the failure of the United States to 
provide all the information requested of the NATO members by the North 
Atlantic Treaty Council concerning armament plans for 1953.*7 Nor can | 
it be ignored that at this juncture rising American nationalism, under Con- 
gressional inspiration and leadership, has led, within the United States, 
to a visible devaluation of the United Nations as the primary institution of 
international co-operation. Even internationalism as such is widely sus- 
pected of being subversive of American basic institutions and the American 
way of life. Illustrations are the proposed constitutional amendments of 
the American Bar Association and of the group led by Senator Bricker to 
eliminate the equal rank of international treaties with the United States 
Constitution ; the use of the so-called ‘‘federal clause’’ to protect States’ 
rights against alleged infringement by international treaty obligations; ** 
the prohibition of UNESCO material in public schools; the insistence of 
investigating committees of the United States Congress that American 


27 See New York Times, Oct. 17, 1952. 

28 See, for example, the reservation attached by the United States to the Bogoté 
Charter of the Organization of American States (this JouRNAL, Supp., Vol. 46 (1952), 
p. 43), and C. G. Fenwick’s current note, this JouRNAL, Vol. 46 (1952), p. 317; on the 
federal clause see also Max Soerensen, ‘‘ Federal States and the International Protec- 
tion of Human Rights,’’ ibid., p. 195. 
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nationals, as officials of the United Nations not being subject to instruc- 
tions by their home governments (Charter, Art. 100), conform to the stand- 
ards of loyalty required for United States officials. Within the United 
States, which was primarily instrumental in its creation, the United Nations 
has reached the nadir of its public prestige,?® while the concept of the 
American national interest, insistent on the fullest preservation of national 
sovereignty, has soared to new heights. Here a situation is in the making 
where national sovereignty and international co-operation may become 
truly antithetical and even incompatible. 

On the other hand, it is certain beyond any reasonable doubt that inter- 
vention, by political pressure, is exercised to the fullest extent by the Soviets 
in their spheres of influence. The defection of Yugoslavia is a telling case 
in point. Nor is there any evidence available to the effect that the co- 
operative pattern in the Soviet orbit is any more reciprocal than in the 
West when it comes to the influence exercised by the satellite states on the 
domestic or foreign policies of the Soviet Union. 

It should be realized that who pays the piper calls the tune and that the 
present bipolarization of world power necessitates, and even may justify, 
unorthodox methods of control on the part of the hegemonial state over its 
respective allies. But it is obvious that, corresponding to the current 
erosion of the traditional concept of sovereignty, the principle of non- 
intervention likewise has suffered a noticeable lesion. The foregoing dis- 
cussion refers exclusively to relations between states engaged in co-operative 
action. It is obvious, however, that with the progress of the ‘‘Cold War’’ 
the concept of non-intervention has completely lost its traditional meaning 
when it comes to respecting the sovereignty of states belonging to the op- 
posing power bloc. World Communism brazenly intervenes in foreign 
countries through Soviet-directed ‘‘national’’ Communist parties. Nor is 
Western observance of non-intervention always according to the book of 
international rules. For example, See. 101 (a) of the Mutual Security 
Act of 1951 earmarked the sum of one hundred million dollars ‘‘for any 
selected persons who are residing in or escapees from the Soviet Union or 
any other country absorbed by the Soviet Union, either to form such persons 
into military elements supporting the United Nations or for other purposes.”’ 
(Italics supplied.) This unfortunate textual formutation the Soviets were 
inclined to interpret as support of, and incitement to, internal rebellion 
and intervention in its or its satellites’ domestic affairs. A complaint 
raised in the United Nations on behalf of the Soviet bloc was rejected in 
the General Assembly by a majority of 40 to 5, with 14 abstentions.* 
Similar objections are raised against the ‘‘Voice of America’’ and the 
American-sponsored radio station ‘‘Free Europe’’ in Munich. At the 


29 H.R. 5080 of the 82nd Congress (Representative Wood) even proposed rescission of 
the membership of the United States in the United Nations. 
380 See New York Times, April 9, 1953. 
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present time both the traditional notion of sovereignty and the new inter- 
national conduct pattern of international co-operation are in the balance. 


CONCLUSIONS 


The material submitted here may suggest some summarizing conclusions: 

1. Sovereignty, as the basic concept underlying contemporary interna- 
tional law, is a legal term of a universally recognized meaning. In the 
traditional sense it signifies the unrestricted self-determination, by the in- 
dividual state, of its external and domestic affairs. From this premise 
international law derives the legal assumptions of the independence and 
the equality before the law of each sovereign state and the prohibition to 
interfere with the external policies and the domestic jurisdiction of other 
equally sovereign states. 

2. Co-operation, on the other hand, rather than being a legal term with a 
content ascertainable and definable by law—international or otherwise—is 
a relatively recent pragmatic conduct pattern adopted by sovereign states 
for the attainment of mutual benefits of an economic, military, cultural, or 
political nature. Basically a manifestation and a corollary of the exercise 
of sovereignty, the practice of international co-operation as a rule utilizes 
the technique of bilateral or multilateral treaties customary in international 
law. 

3. In consequence of the current bipolarization of world power between 
the United States and the Union of Socialist Soviet Republics, commonly 
spoken of as the ‘‘Cold War,’’ the system of isolated state-individualities 
that has evolved historically is in the process of being converted into a 
conduct pattern of mutual economic, military, and political co-operation ef- 
fective within each of the power blocs of the West and the East respectively. 
The power potential of each member of each of the two political alignments 
is considered essential for the collective security and well-being of the 
entire group. 

4. While still adhered to by the theory of international law, the tra- 
ditional concept of sovereignty has suffered a visible devaluation through 
the practice of international co-operation within each of the two power 
blocs. The legal premises of the independence and equality of sovereign 
states by now have become largely fictitious and the rule of non-intervention 
in the domestic jurisdiction is at times more honored by its breach than by 
its observance. 

5. International co-operation does not legally imply equal rights and 
duties of the co-operating partners. The limitations on internal and ex- 
ternal self-determination and the surrender, resultant therefrom, of seg- 
ments of national sovereignty to other members of the co-operating group or 
to the group as a whole, vary according to the power potential of the in- 
dividual participating state. Sovereignty remains less adversely affected 
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by the requirements of international co-operation in the case of powerful 
states, in particular of those that oceupy the hegemonial position within 
the respective group, and of those which ean afford to decline affiliation with 
either one of them. 

6. Voluntary submission to the requirements of international co-operation 
may lead, and, in many cases, does lead, to influences exercised by the group 
as a whole, or by the hegemonial state within each group, on the external 
as well as on the domestic policies of the participating states. Not infre- 
quently do such influences amount in substance to intervention in the 
external and domestic self-determination of nominally still sovereign states 
which, by traditional standards of international law, would have to be 
qualified as non-permissible. 

7. The impact of international tension on national policies has reached 
the point where the traditionally recognized borderline between internal 
and external policies may become largely obliterated. 

8. The requirements of economic, military, and political co-operation have 
narrowed the traditional domain of domestic jurisdiction. While, in the 
past, it has been axiomatic that the national interest and internal situation 
of a state are instrumental in the formulation and conduct of its foreign 
policies, the conditions of international co-operation, within each power 
bloe and in opposition to the other power bloc, increasingly determine the 
domestic policies of the states co-operating in the respective political groups. 

9. International co-operation may lead, under specific conditions, to a 
closer integration among the co-operating states. Possibly, therefore, the 
conduct pattern of international co-operation presently emerging may con- 
stitute the transition from an international order based on isolated state 
sovereignties, to a confederal system and, ultimately, to a federal union be- 
tween them. In such cases the arrangements for international co-operation 
previously entered into under international law may become converted into 
the rules of federal constitutional law. 

10. Being one of the most static and conservative branches of the law, 
international law as yet has failed to become attuned to the novel and even 
revolutionary techniques of international relations presented by the prag- 
matic conduct pattern of international co-operation. The existing concepts 
and rules of international law no longer fully respond to the evolving prac- 
tice of inter-state relations. To fill this gap appears to be an important 
objective of the science of international law. 


REACTIVATION OF PREWAR GERMAN TREATIES 


By ELMER PLISCHKE 


Professor and Acting Head, Department of Government and Politics, 
University of Maryland 


When hostilities with Germany were brought to an end by means of 
unconditional surrender in 1945 and the Nazi Government disintegrated, 
authority to determine Germany’s existing and future treaty relations was 
assumed by the military occupants. It is not unusual that under such 
military occupation—based upon complete surrender—the treaty power 
was not unconditionally released by the three Western Allies (7.e., the 
United States, the United Kingdom, and France) to the West German 
Federal Republic when the latter came into existence under their auspices 
in September, 1949.1. However, during the following three years, under 
the Allied High Commission for Germany, substantial treaty authority 
gradually was turned over to the West German Government by the Western 
Occupying Powers. 

Among the functions reserved to the Allied High Commissioner under 
paragraph 2(c) of the Occupation Statute * was the field of ‘‘ foreign affairs, 
including international agreements made by or on behalf of Germany.’’ 
Similarly, by paragraph 2(g) of the Occupation Statute, ‘‘control over 


1 For an account concerning the establishment of the Federal Government of Western 
Germany, see Plischke, The West German Federal Government (1952), Ch. I, and 
for an analysis of the creation of the Allied High Commission for Germany, see 
Plischke, History of the Allied High Commission for Germany: Its Establishment, 
Structure, and Procedures (1951), Chs. I and II; both of which have been published by 
the Historical Division of the Office of the U. S. High Commissioner for Germany. The 
second of these publications has been published in substantially revised and augmented 
form under the title, Allied High Commission for Germany: Organization and Functions 
(1953) ; see especially Chs. I-IV. 

2The Occupation Statute is the instrument which was issued by the three Western 
Occupation Powers governing their functions in occupied Western Germany upon the 
establishment of the West German Federal Government. It is a brief document com- 
prised of nine paragraphs. The Agreement as to Tripartite Controls, signed by the 
United States, the United Kingdom, and France in Washington on April 8, 1949, pro- 
vided for the tripartite fusion of the three Western Occupation Zones; and the Charter 
of the Allied High Commission for Germany has served as the constitutive act of the 
Allied High Commission. For the texts of these documents, and subsequent revision 
instruments, see Plischke, History of the Allied High Commission for Germany: Its 
Establishment, Structure, and Procedures, op. cit., Appendices 1, 3-5; and Plischke, 
Allied High Commission for Germany: Organization and Functions, op. cit., Appendices 
1, 4-11. 
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foreign trade and exchange’’ was reserved to the Allies. Paragraph 4 of 
the Occupation Statute, however, authorized the German Federal and 
State governments to act in these and other reserved fields after proper 
notification to, and at the discretion of, the occupation authorities. 

Paragraph 5 of the Occupation Statute specified the procedure under 
which the West German Government could exercise the treaty-making 
prerogative, stipulating that an agreement made by the Federal Republic 
with foreign governments would become effective 21 days after official 
receipt of its text by the Allies, unless previously disapproved by them. 
Under these provisions, supplemented by pertinent Allied High Commission 
procedural instructions, a substantial number of treaties were negotiated 
by the West German Government between 1949 and 1952.5 Some of these 
were in the nature of new treaties, whereas others were not entirely new 
in that they constituted extensions or modifications of existing agreements 
negotiated by the Allied Military Governments with the countries concerned 
in order to govern the relations of such countries and Western Germany. 
The treaties and extensions negotiated under the Allied High Commission 
have been concerned largely with trade and payments matters, frontier 
control, transportation affairs, social insurance, patents, trademarks, and 
industrial copyrights. 

Up to the time that the Contractual Agreements with Germany were 
signed on May 26, 1952, the Allied High Commission disapproved no such 
treaty or supplemental agreement of the West German Government. 
Nevertheless, in some cases the High Commission rendered its approval 
contingent upon the modification of proposed treaty texts, and on occasion 
this included the actual deletion of specified provisions. Whereas final, 
formal adverse.action therefore was never taken, this proved to be un- 
necessary simply because the German Government was induced to in- 
corporate the requisite changes during the negotiation process. 

Among the major treaties negotiated with Western Germany during 
the Allied High Commission period are the Petersberg Protocol of No- 
vember, 1949 and, ultimately, the Contractual Agreements of May, 1952. 
These are significant political undertakings. But they were not held to be 
subject to the treaty review procedure mentioned above because they were 
negotiated by the three Occupying Powers themselves. Although the 
Petersberg Protocol was not considered to constitute a treaty in the constitu- 
tional law sense, it is such as far as its international status is concerned. 
It was negotiated quadripartitely, with the German Government participat- 
ing in the formulation of its terms; and it was signed by the West German 
Chancellor as well as the representatives of the three Occupying Powers. 
The Contractual Agreements are more clearly formal treaties in the 
internal constitutional as well as the international sense, although only 


8 For example, from Sept. 21, 1949, to the end of 1950, some 110 trade and payments 
agreements were negotiated by the West German Government. 
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one of the four was deemed to be such in the United States, so that only one 
was held to require confirmation by the regular treaty-approval pro- 
cedure. 

Another category of new treaties are the constitutive acts of international 
organizations to which West Germany has become a party. With the en- 
couragement and approval of the three Western Allies, the Federal Re- 
publie joined some 20 to 25 international organizations by means of the 
treaty process during the Allied High Commission period. This involved 
both participation in the negotiation of such constitutive acts and accession 
to the treaties serving as the constitutions of organizations already in 
existence. Among the more important of the international organizations 
joined by Western Germany are the Council of Europe, the International 
Authority for the Ruhr (subsequently disestablished), the Organization 
for European Economie Co-operation (OEEC), and the European Pay- 
ments Union (EPU), as well as the following United Nations specialized 
agencies: the Food and Agriculture Organization (FAO), the International 
Labor Organization (ILO), the International Bank (IB), the International 
Monetary Fund (IMF), the International Telecommunication Union 
(ITU), the United Nations Educational, Scientific and Cultural Organiza- 
tion (UNESCO), and the World Health Organization (WHO). The 
West German Government ratified the General Agreement on Tariffs and 
Trade (GATT) and thereby became a member of the international ma- 
chinery created to implement it. Finally, among major European or- 
ganizations, the constitutive treaties of which West Germany signed, are 
included the European Coal and Steel Community (Schuman Plan) and 
the European Defense Community.* 


EFFECT OF WAR UPON TREATIES 


This function—the negotiation of new treaties and agreements with 
states which recognize the status of the newly-born Federal Republic of 
West Germany—has constituted only one element, however, of the treaty 
relations of Western Germany supervised by the Occupation Powers dur- 
ing the Allied High Commission period. The second aspect is the ap- 
plication of former German Reich treaties and agreements to the West 
German Federal Republic. 


4For more detailed information concerning the negotiation of new treaties and the 
joining of international organizations by the West German Federal Government, see 
Plischke, Allied High Commission for Germany: Organization and Functions, op. 
cit. Ch. X. Also see ‘‘Germany Joins the Council of Europe,’’ Office of the U. S. 
High Commissioner for Germany, 3rd Quarterly Report on Germany (April 1-June 30, 
1950), pp. 11-16; ‘‘The Schuman Plan,’’ ibid., pp. 17-20; ‘‘Progress of German 
Integration with the Free World,’’ ibid., 4th Quarterly Report (July 1—Sept. 30, 1950), 
pp. 15-21; ‘‘Germany and the European Community,’’ ibid., 9th Quarterly Report 
(Oct. 1-Dee. 31, 1951), pp. 25-32; and ‘‘Decisive Steps Toward European Unity,’’ 
ibid., 10th Quarterly Report (Jan. 1-March 31, 1952), pp. 19-28. 
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The question of the effect of war upon treaties between belligerent states 
has occasioned considerable variation of opinion. Seeking to resolve cer- 
tain aspects of this problem, the Harvard Research in International Law, 
in its analysis of the ‘‘Law of Treaties’’ in 1935, recommended the fol- 
lowing in Article 35: On the one hand, a treaty which expressly provides 
that the obligations stipulated are to be performed in time of war between 
two or more parties, or which by reason of its nature and purpose was 
manifestly intended by the parties to be operative in time of war between 
two or more of them, is not terminated or suspended by the outbreak of 
war between two or more of the signatories. Secondly, unless otherwise 
provided in the undertaking itself, a treaty which does not expressly pro- 
vide that the obligations stipulated are to be performed in time of war 
between two or more of the parties, and which by reason of its nature and 
purpose was not manifestly intended by the parties to be operative in time 
of war between two or more of them, is suspended as between the hostile 
belligerents during the continuance of a war between two or more of the 
parties. Furthermore, unless contrary provision is made at the conclusion 
of the war, such a treaty will again come into operation when the state of 
war is ended.° 

In its comments upon this draft article,* the Harvard Research indicates 
that international law publicists have adopted various attitudes with regard 
to the effect of war upon the treaties of belligerents. It is pointed out in 
this analysis that the older writers, including many in the nineteenth 
century, contended that the outbreak of war between the parties to a treaty 
automatically terminated the undertaking. But in their day multipartite 
treaties were exceptional, and they played a far less important réle in 
international affairs than they do today. Consequently, the application 
of the principle of general automatic termination did not have the same 
upsetting effect which it would have in contemporary relations. 

The abandonment of this theory, the Harvard Research continues, and 
the recognition of the principle that at most it can be said that certain 
kinds of treaties are ipso facto annulled by the outbreak of war between 
the parties, that certain others are merely suspended, while still others are 
not affected, is a necessary corollary of the increasing interdependence of 
states, and it constitutes a clearer appreciation of the general inconvenience 
of a practice which would result in the complete upsetting, under modern 
conditions, of treaty relationships. It has come more and more to be 
realized that there is no necessary incompatibility between the existence 
of a state of war between two or more states and the maintenance in force 
of their treaties, even though it may be necessary to suspend their execu- 
tion during the period of hostilities. There is no reason why the treaties 


5 Harvard Research in International Law, Draft Convention on the Law of Treaties, 


this JoURNAL, Supp., Vol. 29 (1935), p. 1183. 
6 Ibid., pp. 1183 ff., especially pp. 1184, 1185, 1189, and 1203. 
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should be regarded as ipso facto annulled or terminated by the outbreak 
of war between the parties. Article 35 of the Draft on Treaties, referred 
to above, is founded upon this interpretation of the more recent trend in 
international law opinion, practice, and expediency. 

Article 35 of the Harvard Research Draft also recognizes that the opera- 
tion of some treaties may be suspended during war, in which case the 
parties, at the close of hostilities, may treat them as being terminated by 
expressly providing therefor in the treaty of peace. In practice, the 
Harvard study reports, treaties of peace usually contain clauses dealing 
with the status of treaties as they were affected by the war. Sometimes 
they provide that all or certain of the treaties between the belligerent 
parties are terminated upon the outbreak of war; in certain cases they 
declare particular treaties to be revived or re-established, but occasionally 
they are entirely silent regarding the matter. 

Illustrative of twentieth-century practice, the Versailles Treaty enumer- 
ated the multipartite treaties and agreements that were to apply in the 
postwar period in the relations of Germany and such of the Allied and 
Associated Powers as were signatories. On the other hand, each Allied 
and Associated Power was empowered to notify Germany of the bipartite 
treaties or agreements which it wished to revive with Germany, and those 
not so notified were considered as being terminated.’ Although the United 
States failed to ratify the Versailles Treaty, in it bilateral peace treaty with 
Germany, signed on August 25, 1921, provision nevertheless was made that 
the United States was to benefit by certain rights and advantages accorded 
in the Versailles Treaty. These included the prerogatives concerning 
the revival of prewar treaties referred to above.® 

Following World War II, provisions governing the revival of prewar 
treaties were incorporated into the Treaties of Peace of 1947 with Italy, 
Bulgaria, Hungary, Rumania, and Finland. In all five treaties the 
defeated Power was required to accept arrangements agreed upon by the 
Allies with respect to the liquidation of the League of Nations and the 
Permanent Court of International Justice. In the treaties with Bulgaria, 
Hungary, Rumania, and Finland—but, it is interesting to note, not in the 
treaty with Italy—the defeated Power was required to recognize the 
treaties of peace with the other Axis states. There are no lengthy recitals 
concerning the renewal of multipartite treaties in these five peace treaties, 


7See Versailles Treaty, Arts. 282-295. 

8See Art. II of the ‘‘Treaty Restoring Friendly Relations Between the United States 
and Germany,’’ which stipulated that the benefits of the Versailles Treaty extended to 
the United States, including Part X of that treaty; the restoration of former treaties 
was provided for in Part X, Ch. V, Sec. II, of the Versailles Treaty. For the text 
of the Treaty of 1921, see U. S. Treaty Series, No. 658 (1922). 

®For the English texts of these treaties, see Treaties of Peace with Italy, Bulgaria, 
Hungary, Roumania, and Finland (Department of State Publication 2743, 1947); this 
JOURNAL, Supp., Vol. 42 (1948), pp. 47, 179 et seq. 
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however, although Italy was required to acknowledge the obligations or 
nullification of a few multilateral agreements. 

Each of these peace treaties contains an identical provision concerning 
prewar bilateral treaties. They specify that each of the Allied and As- 
sociated Powers could notify the defeated Power, within a period of six 
months from the coming into force of its respective peace treaty, as to 
which of its prewar bilateral treaties it desired to maintain in force or 
revive. The treaties so notified have been required to be registered with 
the Secretariat of the United Nations, and all such treaties as have not been 
so notified are regarded as being abrogated.*° 

Similar provisions were incorporated in the Treaty of Peace with Japan, 
signed on September 8, 1951. Japan was required to recognize the validity 
of treaties concluded to terminate the war initiated on September 1, 1939, 
as well as other Allied arrangements to restore the peace. Japan also was 
required to accept arrangements made for terminating the League of 
Nations and the Permanent Court of International Justice. Furthermore, 
Japan renounced all rights and interests derived from certain multilateral 
treaties. Although no general listing of multipartite treaties considered 
to be revived was incorporated into the body of this peace treaty, in a 
supplementary Declaration Japan recognized the full force of all the 
multilateral international instruments to which Japan was a party on Sep- 
tember 1, 1939, and resumed all its rights and obligations under such 
instruments."* 

With respect to bilateral treaties, it was provided in the Treaty of Peace 
with Japan that each of the Allied Powers, within one year after the Peace 
Treaty entered into force between it and Japan, would notify the latter as 
to which of its prewar bilateral treaties or conventions with Japan it sought 
to continue in force or revive. Such treaties have been required to be 
registered with the Secretariat of the United Nations, and treaties not so 
notified are regarded as being abrogated.” 

This brief survey illustrates the practice pursued by the Allied and 
Associated Powers regarding the revival of prewar treaties as incorporated 
into the peace treaties with Germany following World War I and with 


10 Treaty of Peace with Italy, Arts. 39-44; Treaty of Peace with Bulgaria, Arts. 6-8; 
Treaty of Peace with Hungary, Arts. 7-10; Treaty of Peace with Rumania, Arts. 7-10; 
and Treaty of Peace with Finland, Arts. 10-12. 

11 In addition, the Japanese Government assumed the obligation of acceding to certain 
other international instruments in the shortest practicable time, not to exceed one year 
from the time the Peace Treaty went into effect. For text of Declaration, see this JouR- 
NAL, Supp., Vol. 46 (1952), pp. 86-87; see also Michael Brandon and Anthony Leriche, 
‘“Suspension of Rights and Obligations under Multipartite Conventions Between Op- 
posing Belligerents on Account of War,’’ this JouRNAL, Vol. 46 (1952), pp. 532-537. 

12 Treaty of Peace with Japan, Sept. 8, 1951, Arts. 7-8; for the English text of this 
treaty, see Conference for the Conclusion and Signature of the Treaty of Peace with 
Japan (Department of State Publication 4392, 1951), pp. 313-326, 391; also this 
JOURNAL, Supp., Vol. 46 (1952), pp. 71-76. 
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the Axis states following World War II. At the time of World War II, 
however, there apparently were no comparable recognized principles govern- 
ing the treatment by the Occupying Power of enemy treaties during a 
period of occupation. There are no provisions concerning this matter in 
the Hague Conventions and other treaties dealing with occupation in time 
of war. Similarly, the Harvard Research Draft on the Law of Treaties 
is silent with respect to this question. Nor are there any provisions re- 
garding it in the rules of land warfare or the rules governing military 
government and civil affairs used by the United States during World 
War II."* 

There are provisions, however, requiring a military occupant to respect, 
unless absolutely prevented, the laws in force in the occupied country."* 
The United States’ interpretation of this provision has required the con- 
tinuing in force of the ordinary civil and criminal laws of the occupied 
territory which do not conflict with the objectives of the occupation. It 
also has specified that the military occupant may suspend existing laws 
and promulgate new ones.’® Despite the absence of reference to treaties— 
as the law of the land—it may be presumed that at least such comparable 
prerogatives accrue to the occupant with respect to treaties as he enjoys 
with regard to ordinary legislation. By virtue of the special situation in 
occupied Germany, founded upon unconditional surrender, on September 
20, 1945, the treaties of the former German Reich were invalidated by 
Proclamation No. 2 of the Control Council, the ranking organ of the Allied 
Control Authority for Germany. This was agreed upon and promulgated 
by the four Occupying Powers, and therefore was rendered applicable in 
each of the four occupation zones. 

The problem concerning prewar treaties in postwar Germany was 
complicated by the establishment in 1949 of two de facto and provisional— 
although not de jure—successor governments, the West German Federal 
Republic and the East German so-called Democratic Republic. The ques- 
tion of the applicability and revival of former German treaties, therefore, 
has entailed issues not ordinarily occurring in a case of wartime or post- 
hostilities occupation. 


ALLIED INVITATION TO REVIVE ForMER REICH TREATIES 


In September, 1950, at New York, the Foreign Ministers of the United 
States, the United Kingdom, and France, upon deciding to effect major 


13 See, for example, War Department Technical Manual, TM 27-251, Treaties Govern- 
ing Land Warfare (Jan. 7, 1944); Basie Field Manual, FM 27-10, Rules of Land War- 
fare (1940); and War Department Field Manual 27-5 and Navy Department OpNav 
50E-3, U. 8S. Army and Navy Manual of Military Government and Civil Affairs (Dee. 
22, 1943). 

14 Hague Convention No. IV, of 1907, on the ‘‘Laws and Customs of War on Land,’’ 
Annex, Art. 43. 

15 FM 27-10, op. cit., Pars. 285, 286. 
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extensions of the authority of the West German Government by amending 
the Occupation Statute,’® agreed to authorize the revival of, or the ‘‘giving 
effect to,’’ +" treaties of the former German Reich which had been invalidated 
by Control Council Proclamation No. 2. The Foreign Ministers concluded 
that the three Occupying Powers should invite the Federal Republic and 
interested states to make known to the Allied High Commission the treaties 
of the former Reich which they wished to see activated in their mutual 
relations.** In arriving at this determination, the Foreign Ministers 
specified that, upon receipt of requests to effectuate such treaties, the Allied 
High Commission, unless it disapproved, would declare such treaties to be 
applicable to the Federal Republic and binding upon it, provided both 
the West German Government and the other interested countries so desired. 
If the German Government objected to a request by an Allied country, the 
occupation authorities, after a period of six months from the time of the 
receipt of the request, were directed by the Foreign Ministers to decide 
what action should be taken. In arriving at such decisions, they were 
to keep in mind their responsibility for protecting Allied interests and 
safeguarding the objectives of the occupation. It was provided that this 
procedure similarly applied in the case of multilateral conventions, but, 
if reciprocity constituted the basis of such an agreement, it would only be 
binding as between the West German Republic and such other signatories 
as agreed. 

Finally, the Foreign Ministers stipulated that no Allied High Commission 
action to activate former Reich treaties was in any way to prejudice the 
final peace settlement. Nor were such actions to have the effect of 
abrogating or modifying any treaty obligations of the former German 
Reich not expressly covered by them.’® 

This invitation was transmitted directly by the governments of the three 
Occupying Powers to all foreign countries with the exception of the Soviet 


16 For the text of the communiqué of the Foreign Ministers, see Office of the U. S. 
High Commissioner for Germany, 4th Quarterly Report on Germany (July 1-Sept. 30, 
1950), pp. 98-100. For an analysis of the negotiation and substance of these changes, 
see Plischke, Allied High Commission for Germany: Organization and Functions, op. cit., 
Chs. II and V, and Appendices 4-8. Also see ‘‘The New York Foreign Ministers’ Confer- 
ence,’’ Office of the U. 8S. High Commissioner for Germany, 4th Quarterly Report on 
Germany (July 1-Sept. 30, 1950), pp. 11-14; ‘‘The Federal Government Assumes 
Wider Powers,’’ ibid., 6th Quarterly Report (Jan. 1—-March 31, 1951), pp. 35-39; and 
‘*New Phase of Allied Policy in Germany,’’ ibid., 8th Quarterly Report (July 1—Sept. 
30, 1951), pp. 13-22. 

17 Perhaps in order to avoid raising the question of state succession at this stage, 
the Foreign Ministers preferred the expression ‘‘ giving effect to’’ former Reich treaties 
to the terms ‘‘revive’’ or ‘‘reactivate.’’ 

18 See Allied High Commission, Press Release No. 236, Oct. 24, 1950; also Allied 
High Commission, Background Information for Correspondents, No. 110, Oct. 24, 1950. 

19 Enclosure in AGSEC (50) 2310, Nov. 28, 1950. ‘*‘AGSEC’s’’ are the communica- 
tions of the Allied High Commission, including those with the West German Government. 
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Union, China, and the Soviet satellite countries, which refused to recognize 
the West German Federal Republic. The Allied High Commission for 
Germany forwarded this invitation to the West German Government on 
September 29, 1950.°° The purpose of this action was to carry out the 
decision of the Western Allies to integrate the Federal Republic into the 
community of free nations. They also sought thereby to verify their 
recognition of the West German Government as the only authority freely 
and legitimately constituted and therefore entitled to speak for Germany 
and to represent the German people in foreign affairs.” 

Several requests for the activation of former Reich treaties ante- 
dated this formal notification based upon the New York conference deci- 
sions. Denmark played a leading role in this initial phase. On August 
16, 1950, the Danish Government requested information from the Allied 
High Commission as to whether the Federal Republic was responsible for 
the observance of the International Convention on Loadlines of 1930. 
On the fifteenth of the following month, the Danish Government asked 
the Allied High Commission whether two former Reich treaties concerned 
with social insurance matters (of 1925 and 1933) had been discontinued, 
were suspended, or remained in effect. The Allied High Commission re- 
plied to the latter communication, stating that, pursuant to the New York 
conference decisions, the Federal Government and other countries were 
being invited to inform the Allied High Commission of the treaties they 
desired to have put into effect. In appropriate cases, where both 
parties evidenced the desire that effect be given to a prewar treaty to 
which the German Reich had been a party, the communication to Denmark 
continued, the Allied High Commission would declare such treaties to be 
applicable to the Federal Republic. 


ALLIED CoMMISSION TREATY REVIVAL PROCEDURE 


A distinct procedure was devised by the Allied High Commission for 
handling requests to give effect to former Reich treaties. This was em- 
bodied in its Directive No. 6, promulgated on March 19, 1951.7? It pro- 
vided that any communication received by the Allied High Commission 
from an interested Power, proposing that a treaty of the former Ger- 
man Reich be given effect, was to be transmitted by the Allied High Com- 
mission to the Federal Republic. The latter thereupon was empowered 
to communicate directly with the interested country with reference to the 
treaty in question. On the other hand, if the initiative came from the 
West German Government, the latter was instructed to transmit notice of 
its desire to the Allied High Commission. On the basis of this notice, the 


20 AGSEC (50) 2310, Nov. 28, 1950. 

21 Allied High Commission, Press Release No. 236, Oct. 24, 1950. 

22 Allied High Commission for Germany, Official Gazette, No. 52 (April 2, 1951), 
pp. 846-847. 
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Allied High Commission has authorized the Federal Government to com- 
municate directly with the interested Power regarding the treaty concerned. 

Secondly, Directive No. 6 provided that, subsequent to satisfactory 
negotiations for the activation of a former Reich treaty, the West German 
Government was officially to notify the Allied High Commission when it 
and the other interested country desired to give effect to all or part of the 
treaty, and, if necessary, whether they were agreed upon the date upon 
which the treaty was to go into effect. Unless it disapproved, the Allied 
High Commission, in the communication to the West German Government, 
was then to declare that the treaty became applicable to the Federal Re- 
public. This communication, according to Directive No. 6, was to be re- 
garded as authorizing the Federal Government to publish the treaty con- 
cerned, or to make such other announcement as was considered to be ap- 
propriate in the Official Gazette of the Federal Republic.** 

The Allied High Commission also specified that if reciprocity was the 
basis of a multilateral treaty, the latter would be binding only as between 
the Federal Republic and such of the other signatories as agreed. Finally, 
it was stated in Directive No. 6 that if there was any objection on the part 
of the Federal Republic to a request by an interested Power, the Allied 
High Commission would not decide upon the action, if any, to be taken 
until after the expiry of six months from the time of the receipt of the initial 
request for activation of a treaty. 

The New York Foreign Ministers’ Conference authorized the Allied High 
Commission to declare approved former Reich treaties applicable to the 
Federal Republic and binding upon it. This naturally differed from the 
previously exercised function of the Allied High Commission to disapprove 
or non-disapprove new treaties and agreements under Article 5 of the 
Occupation Statute. When this aspect of the Allied High Commission’s 
responsibilities was under consideration, initially there were differences of 
opinion as to whether this decJaration was to be in the nature of a formal 
**decision’’** of the Allied High Commission published in its Official 
Gazette, or merely an Allied High Commission communication to the West 


German Government.*° 

On December 15, 1950, one of the committees of the Allied High Com- 
mission approved the texts of two standard letters to be sent to the Federal 
Government in connection with the activation of former Reich treaties. 


23 T.e., the Bundesgesetzblatt. 

24 **Decisions’’ of the Allied High Commission generally have been concerned with 
the functions of the Federal Government and internal administrative matters of the 
High Commission. They differ from Allied High Commission ‘‘laws’’ and ‘‘regula- 
tions,’’ which contain the penalty clause; ‘‘directives,’’ which prescribe procedural 
matters in the relations between the Allied High Commission and the German Govern- 
ment; ‘‘declarations’’; and other forms of Allied High Commission enactments. All 
of these are published in the Official Gazette of the Allied High Commission. 

25 Such communications, as explained above, have been identified as ‘‘AGSEC’s.”’ 
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One was designed to be used in reply to a request from the Federal Govern- 
ment for the application of such a treaty. It simply acknowledged the 
receipt of the Federal Government’s letter, indicating that the Allied 
High Commission entertained no objection to the undertaking of negotia- 
tions concerning the matter, and requesting that it be informed when 
agreement was reached. This letter also required that the Federal Gov- 
ernment’s notification include pertinent information regarding any special 
conditions agreed upon by the contracting parties in connection with 
placing such a former Reich treaty into effect. It concluded with the 
statement that, upon receipt of this information, the Allied High Commis- 
sion would, unless it disapproved the action, declare the treaty binding 
upon the Federal Republic in due course. 

The second form letter agreed upon by the Allied High Commission was 
devised to be sent to the West German Government when a foreign 
Power, rather than the Federal Government, requested the reactiva- 
tion of a former Reich treaty. By and large, this letter was identical 
with that described above, except that it concluded with a paragraph stating 
that the Allied High Commission was prepared to forward to the foreign 
Power whatever proposals the Federal Government wished to make with 
respect to such negotiations. This paragraph was intended to be added in 
the event that the foreign country concerned maintained no official repre- 
sentative in the Federal Republic. 

Subsequently, in 1951, a third standard letter was prepared to convey 
the Allied High Commission’s declaration that the treaty concerned be- 
came applicable to the Federal Republic. This letter was used after the 
negotiations between the Federal Government and the foreign Power had 
been consummated, and the Allied High Commission approved the applica- 
tion of the treaty in West German affairs. 

The significant conclusion to be drawn from these documents and de- 
terminations is that they have afforded a realistic, although unusual, pro- 
eedure with respect to treaty revival. This procedure enabled the 
West German Government and friendly states to normalize their interna- 
tional affairs, without awaiting a final peace settlement. Secondly, it 
enabled the West German Government to augment its gradually increasing 
international stature, without awaiting reunification of all of Germany. 
Thirdly, it provided a device for applying the terms of former German 
Reich treaties to a portion of Germany—albeit the major portion from both 
the territorial and population points of view—without requiring the resolu- 
tion of the intricate problem of state succession. Thus, technically, former 
Reich treaties were not being revived for ‘‘Germany.’’ Rather, such 
treaties, without necessarily requiring complete renegotiation of their 
substantive terms, were rendered readily applicable to the new West 
German Federal Republic. The reapplication of such treaties to all of 
Germany was deferred until such time as Germany is reunified and a final 
peace treaty is negotiated. 
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Fourthly, as far as internal German constitutional procedure is concerned, 
these treaties were not considered as new treaties under the West German 
Basic Law.*® They therefore did not require formal ratification under 
the constitutionally prescribed ratification procedure of the West German 
Government.** According to Allied procedure, these treaties, internally, 
were deemed to be old treaties, formerly applicable to the territory and 
people of West Germany as an integral part of all of Germany. For this 
portion of territory and these people, these treaties simply were being 
reactivated. 

An opportunity consequently was provided for the rapid and simple 
creation of an extensive treaty network for the West German Federal 
Republic, which otherwise may have been deferred either because of the 
necessity of defining applicable principles of state succession, or because 
of the need to negotiate new treaties and to submit them to parliamentary 
review and approval. According to this procedure, review authority was 
exercised not by the legislative branch of the West German Government, 
but by the Occupying Powers through the Allied High Commission. In 
this respect the executive of the West German Federal Government perhaps 
was enabled to exercise treaty authority exceeding that intended or 
prescribed in the Basic Law. 


REAPPLICATION OF FORMER REICH TREATIES IN PRACTICE 


In reply to the invitation addressed to the interested governments to 
suggest former Reich treaties they wished to have reactivated, a number 
of requests for such reapplication of individual treaties were filed dur- 
ing the months of November and December, 1950, with the Allied High 
Commission. These requests were initiated principally by the West German 
Government, and they were concerned largely with such matters as double 
taxation (with Austria, Sweden, and Switzerland), frontier-crossing motor 
vehicle traffic (with Denmark, The Netherlands, Luxembourg, and Bel- 
gium), certification of documents (with Austria), and river transport 
(with Switzerland). During this period a request also was presented by 
Bolivia for the reactivation of its Treaty of Friendship, Commerce, and Navi- 


26 The ‘‘ Basic Law’’ is the provisional constitution of the Federal Repyblice of West 
Germany. For the text of the Basic Law in English, see Office of the U. S. High 
Commissioner for Germany, Basic Law and Occupation Statute (1950), or Allied High 
Commission for Germany, Allied General Secretariat, Basic Law for the Federal Re- 
public of Germany (1951). For additional information concerning the status of Ger- 
many and its constitutive act, see Kurt v. Laun, ‘‘The Legal Status of Germany,’’ 
this JOURNAL, Vol. 45 (1951), pp. 267-285; and Carl J. Friedrich, ‘‘ Rebuilding the 
German Constitution,’’ American Political Science Review, Vol. XLIII (June, August, 
1949), pp. 461-482, 704-720. 

27 For an analysis of the treaty procedure of the German Federal Republic, see 
Plischke, The West German Federal Government, op. cit., pp. 34-35, 66-72, 94-96, 119, 
and 140. 
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gation (1908), and its Agreement Relative to the Protection of Commercial 
Brands and Trademarks (1925). Saudi Arabia also requested that its 
Treaty of Friendship, signed at Cairo in 1929, be reapplied. Certain 
states informed the Allied High Commission that there were no former 
Reich treaties which they wished to have revived. By the end of 1950 the 
Allied High Commission had received requests for the reactivation of 
some 15 treaties, all of a bilateral nature. 

On December 13, 1950, the West German Government notified the Allied 
High Commission that it desired to give effect, on a reciprocal basis as 
between the Federal Republic and such parties to the undertaking as were 
willing, to the multilateral Convention on International Air Transportation 
(1929), commonly known as the Warsaw Convention, to which the former 
German Reich was a signatory. In January, 1951, the Allied High Commis- 
sion approved the texts of letters to Poland, as depositary nation of the 
convention, and to all other signatory Powers, informing them of the West 
German Government’s request. It stated that the Allied High Commis- 
sion was agreed that this convention should become effective as between 
the Federal Republic and those signatories who individually so desired. 
Although this was a multilateral undertaking, its revivability for West 
Germany thus was rendered dependent upon acceptance by each of the 
individual signatories, not merely upon Allied approval of the desire of 
the Federal Republic. Up to the end of 1951, requests had been received 
by the Allied High Commission for the application of this convention in 
the relations of the German Federal Republic and seven states, and to this 
extent it was declared to be applicable and binding. These states included 
Greece, India, The Netherlands, Spain, Sweden, Switzerland, and Yugo- 
slavia. In February, 1952, this convention also was declared to be in 
effect in the relations of the Federal Republic with Brazil and with the 
United States. 

The question of reapplication of treaties of the former German Reich 
also was raised by certain clauses in an agreement between the Federal 
Republic and Switzerland regarding protective rights in trade and in- 
dustry. This was submitted to the Allied High Commission by the West 
German Government on November 17, 1950, in accordance with Allied High 
Commission Directive No. 3, which is concerned with the negotiation of new 
treaties.2* The same problem arose in connection with trade and payments 
agreements between the Federal Republic and Iran. In recommending 
non-disapproval of these particular agreements, the Allied High Com- 
mission decided, with reference to these clauses, to point out that the 
Federal Government did not have the power to reactivate treaties of the 
former Reich. This authority accrued solely to the Allies. But the Allied 


28 For the text of Directive No. 3, in its original and revised versions, see Allied High 
Commission, Official Gazette, No. 24 (June 24, 1950), pp. 415-416; ibid., No. 49 
(March 6, 1951), pp. 799-801. 
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High Commission indicated that it proposed to consider these clauses as an 
expression of the desire of the contracting parties in each case to revive 
agreements concluded by the former German Reich, and to revert to this 
question of reactivation separately in due course. The treatment of former 
Reich treaties therefore was clearly distinguished from the approval of new 
treaties of the West German Republic in Allied High Commission procedure. 

Prior to the establishment of general Allied High Commission procedure 
with respect to former Reich treaties, described above, one of the com- 
mittees of the Allied High Commission commenced to consider the applica- 
tion to West Germany of certain bilateral treaties dealing with double 
taxation. But when Allied procedure was crystallized, it was applied in 
these cases as well. As a consequence, by mid-1952, former treaties on 
double taxation were declared to be applicable and binding in the relations 
of the West German Government with Austria, France, Sweden, and 
Switzerland. Final action on a similar treaty with Italy, the request 
concerning which had originated in November, 1951, had not yet been 
taken by the Allied High Commission as of the end of May, 1952. 

In addition to these treaties and agreements, by the time that the Con- 
tractual Agreements were signed, individual requests were received by the 
Allied High Commission for the reapplication of 17 former Reich treaties 
with the following countries: Argentina, Belgium, Colombia, Denmark, 
France, Japan, Monaco, The Netherlands, Saudi Arabia, Switzerland, 
Turkey, and Uruguay. In most of these cases action was initiated by the 
West German Government. Fifteen of these treaties were of a bilateral 
nature, and the remaining two were multilateral. By the time that the 
Contractual Agreements with Germany were signed, four of the treaties 
above referred to had been declared to be in effect. These included an 
extradition treaty with Belgium (1874 and 1900), an agreement concerning 
reciprocal legal aid in criminal matters with Monaco (1932), an agreement 
on the establishment of frontier stations with France (1925), and an agree- 
ment regarding industrial copyrights with Switzerland (1892 and 1902). 
In addition, the Treaty of Friendship with Saudi Arabia (1929), referred 
to above, also was placed into effect. 

The foregoing are examples of individual requests brought to the at- 
tention of the Allied High Commission by mid-1952. However, in Febru- 
ary, 1951, in reply to the Allied invitation mentioned above, the German 
Government transmitted a collective list of some 93 multilateral and 129 
bilateral treaties and agreements (other than bilateral arbitration and 
conciliation conventions), whose revival it wished the Allied High Com- 
mission to consider. This list included 19 treaties with Belgium, 14 each 
with Denmark and with The Netherlands, 10 with France, 9 with Italy, 8 
each with Luxembourg, the United States, and the United Kingdom, and 
lesser numbers with 21 other countries. At the same time, the West 
German Government requested the reapplication of bilateral arbitration 
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and conciliation conventions with nine countries, including Belgium, Den- 
mark, Finland, France, Italy, Luxembourg, The Netherlands, Turkey, and 
the United States. The German Government’s list, therefore, comprised 
a total of 231 treaties and agreements. On June 23, 1951, the Allied High 
Commission replied that it would not object if the Federal Government 
entered into contact with the various governments concerned. It also 
indicated that it deemed the question of the application in the Federal 
Republic of international labor conventions as having been settled as a 
result of the West German Federal Republic’s accession to the Interna- 
tional Labor Organization (ILO). 

By mid-1952, separate lists of treaties for 10 individual countries also 
were submitted to the Allied High Commission. Thus, three lists of 
treaties with Austria were presented, the Austrian Government requesting 
the placing into effect of 15 bilateral treaties, and the West German 
Government seeking activation of 10 such treaties. For certain special 
reasons, on January 11, 1952, at the request of the Federal Government, 
three of these: were declared by the Allied High Commission to be ‘‘ap- 
plicable to the Federal Republic and binding upon it retroactively to 
1 January 1952.’’ The West German Government likewise submitted 
lists requesting the placing into effect of three treaties with Greece, six with 
Italy, and nine with Turkey. Six countries submitted their own lists. 
France requested the application of 24 Reich treaties presented in two 
lists, The Netherlands submitted 26 treaties in two lists, Norway sug- 
gested 14, Pakistan 7, and Spain 10; and Denmark also submitted a list 
in March, 1952. 

As of the time that the Contractual Agreements were signed, all the lists 
combined thus referred to more than 350 treaties, although in some cases 
they duplicated one another. The former Reich treaties, both those con- 
tained in the lists and those individually submitted, were concerned with a 
variety of subjects, largely of a non-political nature. These embraced, 
for example, such broad fields as trade, commerce, shipping, navigation, 
and consular affairs; patents, trademarks, and copyrights; full faith and 
credit on a reciprocity basis for vital statistics, police, and judicial records; 
opium and narcotics control; submarine cables; fishing rights; and the 
many special problems arising in the relations of neighboring states. A 
few former Reich treaties dealt with political matters, including some 
extradition treaties and a number of arbitration and conciliation conven- 
tions. Among the more interesting political treaties, perhaps, are two 
whose revival was requested by Spain. These include the Treaty Con- 
firming the Promise to Cede to Germany the Carolines, Palaus, and 
Mariannas (excluding Guam) against an Indemnity of 25,000,000 Pesetas 
(1899), and the Agreement in Which Germany Relinquished its Extra- 
territorial Rights and Privileges under the Articles of Capitulation in the 
Spanish Zone of the Moroccan Protectorate (1932). 
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As of mid-1952, the Allied High Commission had received requests to 
place into effect for Western Germany some 400 former Reich treaties 
and agreements, of which the largest share were bilateral. Of this total 
number, only about 40 to 50 were individually raised, whereas the pre- 
ponderant majority were submitted in lists. The West German Govern- 
ment initiated consideration with respect to some two thirds of these 
treaties, the remainder being raised by other governments. By the time 
the Contractual Agreements were signed, final activation of these treaties 
had been taken in only a few cases, however, because of the extensive 
negotiations involved. The Allied High Commission took no adverse action 
on any of these requests for reactivation. It preferred to have the parties 
to the agreements work out their own arrangements. Final formal action 
was taken to render effective approximately 25 treaties during this period. 

As far as prewar bilateral treaties between the United States and Ger- 
many are concerned, by mid-1953, attention had been devoted to the re- 
activation of some 20 to 25 treaties and agreements. These dealt with a 
variety of subjects, including: the Treaty of Peace following World War I 
(1921) ; war debts; friendship, commerce, and consular rights; arbitration ; 
conciliation; double income tax; extradition; and such international ad- 
ministrative matters as air navigation, load lines, passport fees, customs 
inspection, smuggling of intoxicating liquors, parcel post, patents, copy- 
rights, narcotic drugs, and the exchange of official publications. In some 
eases the West German Government requested revival, whereas in others 
the United States assumed the initiative. 

A few prewar agreements have been revalidated in their entirety. The 
most important of these is the Treaty of Friendship, Commerce, and 
Consular Rights (1923). Its reactivation was agreed to by a short reviving 
treaty signed on June 3, 1953.*° This treaty also calls for the conclusion 
of a new treaty concerned with these matters, in order to bring it more into 
conformity with our modern treaties of friendship, commerce, and naviga- 
tion. Negotiations were commenced, drafts were exchanged, and high 
priority was ascribed to these negotiations in the autumn of 1953. Negotia- 
tions have been completed also to revalidate the Patent Agreement (1909), 
and an aide memoire has been signed to this effect. 

The reactivation of the bilateral Peace Treaty of 1921 has raised certain 
special problems, because in part it is obsolescent, in part it will be super- 
seded by the Contractual Agreements discussed below, and in part it will 
be eventually supplanted by a final World War II Peace Treaty with 
Germany. At the present time this 1921 treaty may be regarded as falling 
into the category of those being partially superseded, although its reactiva- 


29 The Senate confirmed this short treaty subject to a reservation with respect to 
professional personnel, which delayed its ratification for a brief period; for texts of 
treaty and exchange of notes relating thereto, see Dept. of State Bulletin, Vol. 29, No. 
734 (July 20, 1953), p. 94, and No. 738 (Aug. 17, 1953), pp. 225-226. 
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tion nevertheless has been under consideration. A number of other prewar 
treaties and agreements have likewise been superseded in part; and in their 
eases the general question of revalidation also has been seriously con- 
sidered. These include the Kellogg-type Arbitration and Conciliation 
Treaties (1929) *° and the War Debts and Moratorium Agreements (1930 
and 1932, respectively) .** 

On the other hand, several prewar treaties have been entirely supplanted 
by new arrangements, or negotiations to achieve this objective have been 
initiated. For example, the Copyright Agreement (1892), revalidation of 
which was requested by the West German Government, has not been viewed 
by the United States as being revivable because of changed circumstances, 
and in view of the fact that reciprocal copyright protection is being 
established in other ways, including the signature on behalf of Western 
Germany of the UNESCO-sponsored Universal Copyright Convention of 
September 6, 1952. The bilateral agreements for which new arrange- 
ments have been under negotiation pertain to air navigation (1932), cer- 
tificates of airworthiness (1932),°? double income tax on shipping profits 
(1921), and load lines (1931).** 

As for the remaining prewar United States-German treaties and agree- 
ments, negotiations are under contemplation or actually are under way to 
revive them. These deal with extradition, customs inspection of pas- 
sengers and their baggage, control of traffic in narcotic drugs, preventing 
the smuggling of intoxicating liquors, and the exchange of official publica- 
tions. 

The experience of the United States with respect to the reactivation of 
its prewar bilateral treaties with Germany therefore is resulting in an 
admixture of revival in toto, partial revalidation, or supersession in whole 
or in part. 


CONTRACTUAL AGREEMENTS WITH THE WEST GERMAN FEDERAL GOVERNMENT 


On May 26, 1952, the Contractual Agreements were signed at Bonn, the 
West German capital, by the Foreign Ministers of the United States, the 


80 Certain portions of both these treaties are superseded by provisions of the Con- 
tractual Agreements of 1952 and by various United Nations agreements. 

81 A bilateral agreement of February, 1953, supersedes that part of the 1930 agree- 
ment which is concerned with awards of the Mixed Claims Commission. 

82 The prewar agreements concerning air navigation and certificates of airworthiness 
have not been deemed to be suitable for revival, and a new bilateral agreement affecting 
both subjects, in keeping with the principles of civil aviation agreements generally 
agreed upon at the International Civil Aviation Conference at Chicago in 1944, has been 
drafted and is under consideration. Furthermore, Western Germany may eventually 
adhere to the multilateral agreements arrived at in 1944. 

83 Whereas the West German Government has requested reactivation of the bilateral 
treaty of 1931, it was superseded by the multilateral International Load Line Conven- 
tion of 1930 (effective at the end of 1933), which the West German Government also 
has been seeking to revive. 
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United Kingdom, and France with the West German Government, which 
will end the occupation and base future Allied-West German relations 
upon mutually negotiated treaties. These embrace the Convention on Re- 
lations Between the Three Powers and the Federal Republic of Germany 
(the so-called ‘‘General Agreement’’); the Convention on the Settlement 
of Matters Arising Out of the War and the Occupation ; the Convention on 
the Rights and Obligations of Foreign Forces and their Members in the 
Federal Republic of Germany; the Finance Convention; and various 
supplementary exchanges of notes.** 

Upon going into force (dependent upon the entry into force of the 
European Defense Community Treaty), these conventions, in essence, will 
terminate the occupation of Western Germany by the three Allied Powers 
and revoke the Occupation Statute.*® They will return full authority to 
the West German Government, except as is otherwise provided for in the 
conventions. In view of the international situation, however, the three 
Western Powers are to retain certain rights previously enjoyed with respect 
to the following subjects: Berlin, the stationing of armed forces in Ger- 
many and the protection of their security, and Germany as a whole, in- 
cluding the unification of Germany and a final peace settlement.*® 

No clear-cut provision is embodied in these agreements relative to the 
treatment of former Reich treaties. The Convention on Relations con- 
tains certain provisions concerning West German diplomacy and foreign 
relations, however. In it provision is made that ‘‘the Federal Republic 


84 For the texts of these conventions, see Senate Execs. Q and R, 82nd Cong., 2nd 
Sess., Convention on Relations with the Federal Republic of Germany and a Protocol 
to the North Atlantic Treaty. For additional information, see Plischke, Allied High 
Commission for Germany: Organization and Functions, op. cit., Ch. XI; ‘‘ The Contractual 
Agreements,’’ Office of the U. 8S. High Commissioner for Germany, 10th Quarterly 
Report on Germany (Jan. 1—March 31, 1952), pp. 29-34; and Plischke, ‘‘The ‘Con- 
tractual Agreements’ and Changing Allied-West German Relations,’’ Political Science 
Quarterly (June, 1954). 

85 Military Government had been terminated for Western Germany in September, 
1949, when the Occupation Statute and related instruments came into existence. The 
state of war was terminated by the United States unilaterally by Joint Resolution of 
Congress on Oct. 19, 1951; see Public Law 181, 82nd Cong., 1st Sess. For additional 
information, see ‘‘ Termination of the State of War with Germany,’’ Office of the U. S. 
High Commissioner for Germany, 8th Quarterly Report on Germany (July 1-Sept. 30, 
1951), pp. 33-36; Josef L. Kunz, ‘‘Ending the War with Germany,’’ this JOURNAL, 
Vol. 46 (1952), pp. 114-119; and Quincey Wright, ‘‘The Status of Germany and the 
Peace Proclamation,’’ ibid., pp. 299-308. 

86 Convention on Relations, Art. 2. For additional information see ‘‘Obstacles to 
German Unity,’’ Office of the U. 8. High Commissioner for Germany, 3rd Quarterly Re- 
port on Germany (April 1—June 30, 1950), pp. 39-43; ‘‘Germany’s Unification,’’ ibid., 
6th Quarterly Report (Jan. 1-March 31, 1951), pp. 19-28; ‘‘German Unity,’’ ibid., 9th 
Quarterly Report (Oct. 1-Dec. 31, 1951), pp. 33-36; and Hans Kelsen, ‘‘Is a Peace 
Treaty with Germany Legally Possible and Politically Desirable?’’, American Political 
Science Review, Vol. XLI (December, 1947), pp. 1188-1193. 
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shall have full authority over its internal and external affairs, except as 
provided in the present Convention.’’ Therefore, in the absence of 
specific or implied references elsewhere in this Contractual Agreement, 
it appears that the Federal Republic will enjoy substantial treaty reactiva- 
tion authority, to the extent to which the treaties reactivated will not 
themselves violate the provisions of the various Contractual Agreements.** 

In the Convention on Relations, the Federal Republic affirms its intention 
to conduct its policy in accordance with the principles set forth in the 
Charter of the United Nations and with the aims defined in the Statute 
of the Council of Europe. It also agrees to associate itself fully with the 
community of free nations through membership in international organiza- 
tions, and the three Western Powers agree to support West German ap- 
plications for such membership. But no reference is made to Allied ap- 
proval of West German accession to the constitutive acts of such organiza- 
tions, presumably implying that Allied approval no longer is essential.** 
The Western Allies also agree, at the request of the Federal Government, 
to represent its interests in diplomatic relations with other states and in 
certain international conferences and organizations whenever the West 
German Government is not in a position to do so itself. If the negotiators 
of this convention had intended to incorporate a specific provision into 
these agreements respecting the activation of former Reich treaties, 
presumably they would have done so in connection with the provisions 
described in this paragraph of the Convention on Relations. 

In another provision of this convention,®® the three Western Powers 
and the Federal Republic confirm that an essential aim of their common 
policy is a peace settlement for the whole of Germany. Pending such a 
final settlement, they further will undertake to achieve, by peaceful means, 
their common aim of a unified Germany, enjoying a liberal democratic 
constitution and being integrated within the European community. Fur- 
thermore, except by common consent, the Federal Republic agrees not to 
conclude any agreement or ‘‘enter into any arrangement’’ which will 
impair the rights of the three Western Powers. The latter reference 
perhaps may be interpreted to include ‘‘arrangements’’ to give effect to 
former Reich treaties. If this is the ease, then Allied approval in certain 
eases of treaty reactivation will continue to be required. 

In the Convention on the Settlement of Matters Arising Out of the War 
and the Occupation, it is provided that, whereas the West German Govern- 
ment may repeal or amend legislation enacted by the Occupation Au- 
thorities, except as otherwise provided in the conventions, nevertheless, 
it may not repeal or amend the legislation of the quadripartite Allied Con- 
trol Council for Germany. But the three Western Powers delegate to 
the Federal Republic ‘‘the right to deprive of effect within its territory,’’ 


87 Convention on Relations, Art. 1. 38 Tbid., Art. 3. 
89 Tbid., Art. 7. 
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after consultation in each case with the three Allied Powers, all such 
legislation of the Control Council as will not be required to be maintained 
in force by other provisions of the conventions, or as shall not be required 
to be maintained in force with respect to Germany as a whole.*® In a 
supplementary exchange of notes, also dated May 26, 1952, the three Allied 
Powers have listed the legislation of the Control Council which may not 
be deprived of effect in this fashion.*t This list does not include Control 
Council Proclamation No. 2, however, which invalidated the treaties of the 
former German Reich, as noted above. It therefore appears that the 
Contractual Agreements are not intended overtly to deny to the West 
German Government the right to deprive this Military Government 
proclamation of effect, and thereby to enable the Federal Republic to 
continue the process of bringing into operation certain former Reich 
treaties in the relations of Western Germany with other countries. 

Although, as noted above, the practice following World War I was to 
incorporate into the peace treaties provisions for the revival of specified 
multipartite treaties, this procedure generally has not been pursued follow- 
ing World War II in the final peace treaties thus far negotiated. Even if 
the Contractual Agreements with Western Germany are to be considered 
as assimilable to a peace settlement—which, perhaps, they may eventu- 
ally be if Germany remains divided—the omission of provisions de- 
signed to revive prewar multilateral treaties is not out of conformity with 
contemporary practice.*? 

On the other hand, despite general practice in twentieth-century peace 
treaties, no clear-cut provision regarding the revival of bilateral treaties has 
been incorporated into these Contractual Agreements. This has been due 
in part, no doubt, to the procedure established and the negotiations al- 
ready under way for their reapplication. The problem cannot really be 
resolved, however, until a final peace treaty is prepared for a unified 
Germany. But by that time many prewar Reich treaty relations may 
already have become operative for Western Germany under the system 
launched during the Allied High Commission period. 


40 Convention on the Settlement of Matters Arising Out of the War and the Occupa- 
tion, Art. 1, Pars. 1, 2. 

41 Senate Execs. Q and R, op. cit., p. 151. 

42 For an analysis of the reasons why no such provisions have been included in the 
Peace Treaties with Italy, Bulgaria, Hungary, Rumania, and Finland, and why the 
matter was dealt with in a Japanese Declaration rather than incorporated as an integral 
part of the Japanese Peace Treaty, see Brandon and Leriche, loc. cit., pp. 533-535. 
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Tibet has recently been invaded by Communist China and deprived of 
independence. The Mao Tse-Tung government justifies the invasion by 
China’s claim to suzerainty over Tibet, though the latter, before finally 
disappearing from the international scene, had again and again denied 
that she was still a vassal of China. It therefore may be of interest to 
international lawyers to examine the legality of China’s title. No doubt 
such title existed in the past but it has undergone an evolution charac- 
teristic of all suzerain-vassal relationships in the Middle East, Asia, or 
Africa. The vassal states in the Balkans had gained independence after 
their liberation from Turkish domination in the nineteenth century. One 
by one various vassal states tended to acquire a higher status in the family 
of nations, and there is no risk in saying that with minor exceptions all 
the major cases of suzerainty now belong to the past. There was no doubt 
a general tendency for all nations who were still under the guardianship of 
some overlord state to emancipate themselves and to enter the family of 
nations as fully fledged international persons. The alternative was ab- 
sorption by the suzerain, a solution uncommon in present circumstances 
of disappearance of all types of overlordship in the international field. 
Notions of national sovereignty are apparently of high importance in Com- 
munist international law. It seems therefore astonishing that China, a 
Communist Power, has flagrantly disregarded the claim of Tibet to attain 
what all her sister nations in Asia have attained in the last thirty years. 

It would be difficult to analyze Sino-Tibetan relations from the legal 
point of view if the relationship between superior and inferior state as 
such were indefinable. Suzerainty lacks juristiec precision and in principle 
each case of suzerain-vassal relationship must be considered on its own 
merits. However, it is possible for international lawyers to detect certain 
characteristic features which are common to all cases... Suzerainty was 
originally an institution of feudal law and was used to describe the particu- 
lar relationship between the feudal lord and his vassal.? The latter owed 
allegiance to the suzerain ruler, he had to pay him tribute, give him his 

1L. Oppenheim, International Law (1952), Vol. I, pp. 170-178; C. C. Hyde, Interna- 
tional Law (1945), Vol. I, p. 48 et seq. 


28. V. Viswanatha, International Law in Ancient India (1925), pp. 26-27; P. C. 
Jessup, ‘Palmas Island Arbitration,’’ this JouRNAL, Vol. 22 (1928), p. 745. 
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military support and was entitled to his protection. Feudal institutions 
were characteristic of the period of interdynastic relationships, when the 
overlord ruler, and not his people, was endowed with legal as well as po- 
litical sovereignty, and was capable of receiving allegiance from the sub- 
ordinate ruler. With the disappearance of feudalism and dynastic policies, 
this type of suzerainty, which was determined by the constitutional law 
of the suzerain state, disappeared entirely. 

The institution of suzerainty then entered the field of modern interna- 
tional law and became a kind of international guardianship. The vassal 
state of the nineteenth and twentieth centuries is deprived of external 
sovereignty though it retains internal sovereignty, which the suzerain state 
is under a duty to respect. Deprived of external sovereignty, the vassal 
state has no position of its own in the family of nations. It is essential 
to remember that it remains a portion of the suzerain state which repre- 
sents it entirely in relations with other nations. In principle all treaties 
concluded by the suzerain state are ipso facto binding on the vassal; th: 
latter is automatically party to a war in which the suzerain is engaged, 
and the suzerain state is externally responsible for all actions of the vassal. 
These are some of the main common features of vassal states in modern 
international law. The Indian Princely States were, until the independence 
of India, vassals of the British Crown which exercised the rights of para- 
mountcy in relation to them. As mentioned above, the Balkan states which 
were vassals of the Ottoman Empire gradually achieved independence in 
the nineteenth century. Some of them were first allowed to enter into 
certain non-political treaties with other nations, without participation of 
the suzerain. Bulgaria, while still a vassal state, fought a war against 
Serbia which had already ceased to be one. On the other hand, Egypt, 
while still a vassal of Turkey, was not considered a belligerent when 
Turkey entered World War I in 1914. Thus it happened not infrequently 
that suzerainty, though still continuing on the basis of an historical relation- 
ship, became a nominal title ripe for elimination or conversion into a title 
more favorable to the subordinate state. This is of great importance in the 
consideration of the Tibetan case. 

A number of vassal states, in their striving for independence, attained 
before complete liberation first a higher status of dependence, that of pro- 
tectorate. Protectorates have this in common with the suzerain-vassal re- 
lationship: that they both created a kind of international guardianship. 
Protected states have, however, not only internal sovoreignty, but are able 
in a number of cases to exercise some of the attributes of external sov- 
ereignty, though the latter is in principle vested in the protector state. 
Not infrequently the relationship between protector and protected was or 
is of a contractual nature, a feature not inherent in the suzerain-vassal 
set-up.* The basic treaty between protector and protected is of an inter- 


3 Robert Redslob, Traité de Droit des Gens (1950), p. 126; Jean Escarra, La Chine 
et le Droit International (1931). 
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national character and of interest to third Powers. Thus a protected state 
has to some extent a position within the family of nations, and therefore 
enters directly the orbit of international law. In distinction to a vassal 
state, the protected state is not part of the protecting state; it is not auto- 
matically a party in a war in which the latter is engaged, and treaties con- 
cluded by the protecting state are not ipso facto binding on the protected 
state. These are differences of outstanding importance to international 
lawyers who analyze a particular relationship between superior and in- 
ferior state and may find that what is called suzerainty by name is in 
fact a protectorate in law or vice versa. Further, it may not be out of 
place to mention the existence of so-called quasi-protectorates in which 
the status of the protected state is higher than in a protectorate proper. 
In this category we may include the former protectorates established by the 
United States in relation to some of the Latin American Republics such as 
Cuba, Panama, the Dominican Republic, Haiti and Nicaragua. Inter- 
American solidarity which received cordial support from the United States 
helped to convert these relationships into treaty relations on a basis of 
perfect equality.‘ 

Definition of suzerainty and protectorate as precise as possible in 
the light of existing precedent might enable us to examine Sino-Tibetan 
relations in their historical and contemporary aspects. The history of these 
relations may be divided into several periods. The first period was one 
of equality and mutual independence; it came to an end at the close of the 
seventeenth century. At the beginning of the eighteenth century the Dalai 
Lama, the spiritual and temporal ruler of Tibet, still enjoyed a position 
of highest prestige in relation to the Chinese Emperor. Dependence of 
peace-loving Tibet on the military aid of China against Tartar and Goorkha 
invasions strengthened the position of China. In the second decade of the 
eighteenth century Chinese suzerainty over Tibet became an established 
fact. The interest of the Manchu Emperors in their new vassal increased 
with the growing influence of the Dalai Lama as a spiritual authority over 
Buddhist communities outside Tibet, in Mongolia, Nepal, Bhutan, Sikkim, 
and India.* As a temporal ruler the Dalai Lama owed personai allegiance 
to the Manchu Emperors, he recognized their overlordship in the political, 
military and financial fields, and as their tributary he had to offer them 
fealty.’ This suzerainty was obviously one of Chinese feudal law. To 
preserve their rights in Tibet, the Manchu Emperors maintained their 
permanent representatives (Ambans) in Lhasa, the capital of Tibet. It 
was the Amban’s task to exercise all rights of external sovereignty over 


4C. C. Hyde, op. cit., p. 56 et seq. 

5 An Account of Tibet: The Travels of Ippolito Desideri (1932), p. 209. 

6 Sven Hedin, ‘‘Tibet,’? The New Orient (published for the New Orient Society of 
America), Vol. II, p. 89. 

7L. Austine Waddell, Lhasa and Its Mysteries (1905), pp. 18, 27-28; D. K. Sen, 
“China, Tibet and India,’’ India Quarterly, April-June, 1951, p. 112 et seq. 
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Tibet, and particularly to isolate her from the outside world. Inter- 
ference of Ambans in the internal affairs of Tibet brought the country 
more and more into the constitutional framework of the Chinese com- 
monwealth.* Thus Tibet was, at this period, entirely outside the family 
of nations. So was China before the middle of the nineteenth century, 
and she acquired a fully sovereign status only after the first World War.’ 

The old feudal suzerainty of China over Tibet tended to convert itself 
into a more modern suzerain-vassal relationship in the second half of the 
nineteenth century. This was a matter of gradual evolution which finally 
resulted in the emergence of Tibet on the wider international scene. It 
was precipitated by the conflict between British and Russian interests for 
influence in Lhasa.’° The advance of the Tsarist Empire in Asia was in 
full progress and caused serious anxiety in Whitehall as the British Gov- 
ernment felt responsible for the security of her Indian Empire. Russian 
infiltration into Afghanistan had been successfully checked, and it was es- 
sential for British policy not to allow any Russian expansion into Tibet. 
For this purpose Great Britain, unwilling to infiltrate herself into Tibet, 
except for commercial relations, supported Chinese suzerainty over Tibet. 
We shall, however, see that the Tibetan struggle for independence from 
China reduced the suzerain rights of the latter to a much greater extent 
than British policy was prepared to admit. The gradual decline of Chi- 
nese suzerainty can be understood by recalling some of the major events 
in the regional game of power politics, and, what is more important, by 
close examination of some of the provisions of successive treaties in which 
Great Britain, Russia, China and Tibet were the contracting parties.” 
It is also essential to be aware of the frequent misapplication of legal terms 
in these treaties, and to call the particular relationships defined in them 
by their proper name from the point of view of international law. 

In 1890 Great Britain concluded a treaty with China in which the latter 
recognized the British ‘‘ Protectorate’’ over Sikkim, a small sub-Himalayan 
state between India and Tibet. According to Article II of the treaty, the 
contracting parties recognized British control ‘‘over the internal adminis- 
tration and foreign relations’’ of Sikkim.’* The fact that Great Britain 
secured control over external as well as internal sovereignty of Sikkim 
showed that the latter was a vassal and not a protected state, though it may 
well be admitted that it is a protected state in relation to India today. This 
is not the only example of misapplication of a legal term, and we shall see 
further instances of it later. In Article VI of the treaty the contracting 
parties reserved for special arrangements methods of direct communication 


8 Jean Escarra, op. cit., p. 240; L. A. Waddell, op. cit., p. 166; W. W. Rockhill, 
‘*Tibet,’’ Journal of the Royal Asiatic Society, Vol. 22 (1891), pp. 7, 203-205. 

9G. Keeton, The Development of Extraterritoriality in China (1928). 

10 Percival Landon, The Opening of Tibet (N. Y., 1905), pp. 10-14. 

11 Sir Charles Bell, Tibet Past and Present (1924), Appendix V-—XIV. 

12 Sir Charles Bell, op. cit., Appendix V, p. 281. 
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between British India and the Tibetan Government. Thus it was obvious 
that Tibet had begun to break through the isolation imposed by her Chinese 
suzerain, and had entered the field of wider international intercourse. The 
weakening of the influence of the declining Manchu dynasty in Lhasa 
resembled, mutatis mutandis, the gradual liberation of some of the Balkan 
states from the suzerainty of the declining Ottoman Empire in the second 
half of the nineteenth century.’* Chinese suzerainty over Tibet became 
more and more nominal and the Dalai Lama was able to take advantage of 
the conflict between the Powers interested in Tibet and assume a bargain- 
ing position. What he had to offer was the establishment of a protectorate 
over his country, and he was inclined at the beginning of the twentieth 
century to choose as protector Tsarist Russia, which was in the process of 
establishing a strong grip over Mongolia and was eager to extend it to 
Tibet.** In reaction to these developments Great Britain directed to Lhasa 
in 1904 a mission escorted by a military force for the purpose of entering 
into direct negotiations with the Tibetan Government. Negotiations re- 
sulted in the conclusion of the British-Tibetan treaty of 1904. Accounts 
of eyewitnesses in Lhasa testify to the almost total disappearance of the 
influence of the Chinese Ambans on Tibetan affairs.*° In concluding the 
treaty, the head of the British mission announced that ‘‘England is now 
at peace with Tibet,’’ a significant statement for the status of Tibet at that 
time. In Article IX of the treaty 


the Government of Tibet engaged that without the previous consent 
of the British government (a) no portion of Tibetan territory shall 
be ceded, sold, leased, mortgaged, or otherwise given for occupation, 
to any foreign power; (b) no such power shall be permitted to inter- 
vene in Tibeton affairs; (c) no representatives or agents of any foreign 
power shall be admitted to Tibet; (d) no concessions for railways, 
roads, telegraphs, mining or other rights shall be granted to any 
foreign power or to the subject of any foreign power. In the event 
of consent to such concessions being granted, similar or equivalent 
concessions shall be granted to the British government; (e) no Tibetan 
revenues whether in kind or in cash, shall be pledged or assigned to any 
foreign power, or to the subject of any foreign power.*® 


This treaty was confirmed two years later in 1906 in a convention between 
Great Britain and China.*’ It was stated in Article III of this convention 
that China was not a foreign power in the meaning of Article IX of the 
treaty of 1904. In Article II of the convention Great Britain undertook not 


18 P, Landon, op. cit., p. 212. 
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tional Affairs, 1920-1923, pp. 431-432; T. A. Taracouzio, The Soviet Union and Inter- 
national Law (1935), p. 36. 

15P, Landon, op. cit., pp. 385, 396, 413, 483; Sven Hedin, Central Asia and Tibet 
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to annex any Tibetan territory or to interfere in the administration of Tibet. 
One year later in 1907 a new convention was concluded between Great 
Britain and Russia.‘ Whereas in the two previous treaties no mention 
had been made of Chinese suzerainty over Tibet, this convention recog- 
nized it expressly. Great Britain stated her ‘‘special interest in the main- 
tenance of status quo in the external relations of Tibet.’’ To this end both 
contracting parties undertook ‘‘to respect the territorial integrity of Tibet 
and to abstain from all interference in the internal administration.’’ 
Both parties also undertook to negotiate with Tibet through the inter- 
mediary of China only, though Great Britain stipulated for herself the 
right of direct commercial relations with Tibet. 

It follows from the above treaties that Chinese suzerainty which had been 
reduced to a nominal right in 1904 tended to be revived with the support 
of Great Britain.’ However, this revival, promoted by British policy, 
could not alter the fact that Tibet through new treaty arrangements had 
left the narrow framework of exclusively bilateral relations with China and 
entered the orbit of international law and relations. Great Britain had 
appeared as an additional guarantor of the territorial integrity of Tibet and 
as her de facto co-guardian in the same way as China and Russia became 
co-guardians in relation to Mongolia.*® Russia had not been allowed to 
proceed with the establishment of a protectorate over Tibet, but the multi- 
lateral arrangements of the three Powers interested in Tibet, which found 
their expression in one group of treaties and conventions, had raised Tibet 
from the status of a vassal to that of a protected state. All the symptoms 
of a protectorate thus established at the beginning of the twentieth century 
will clearly appear in the ensuing period. In 1910 Great Britain estab- 
lished a protectorate over the state of Bhutan, and it was obvious that Tibet 
could not have been considered as having a status inferior to that of 


Bhutan.” 
In 1911 the revolution in China banished the Manchu Emperors from 
Peking and established a new republic.** At this time Tibet expelled the 


Chinese representatives and garrisons from the whole country. It is diffi- 
cult to consider Tibet now otherwise than in her initial stage of inde- 
pendence. Personal allegiance of the Dalai Lama towards the Manchu 
Emperor came to an end, and as sovereignty in China now vested in the 
Chinese people, no new type of allegiance of Tibet towards China could 
have replaced the one which had been abolished. With the gradual con- 
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solidation of the new republic in China the latter tried to re-establish her 
influence in Lhasa on a new basis. Cultural and commercial relations be- 
tween China and Tibet had not died out, and continued intercourse again 
brought Chinese political representatives to the Court of the Dalai Lama. 
They tried to help China to exercise in relation to Tibet certain rights of 
which Tibet was not prepared or eager to avail herself. Foremost among 
them were the wider rights of external sovereignty. Though Tibet had 
established direct relations with British India and had even negotiated 
through the famous Lama Dorjeff with the Court and Government in St. 
Petersburg, it was still possible for China to represent Tibet generally in 
the family of nations.** With the exercise of these rights tendencies to 
interfere in the internal administration of Tibet appeared again. These 
new conflicts in British-Sino-Tibetan relations called for a new settlement. 
This was attempted at the Simla Conference in 1914 in which all three 
Powers participated. 

Though the Simla Agreement was initialed by the three contracting 
parties, the Chinese Delegation finally refused to sign it, so that it remained 
a bilateral arrangement between Great Britain and Tibet only.** Accord- 
ing to this agreement Tibet was divided into two parts, outer Tibet and 
inner Tibet. The latter was the part nearer India, including Lhasa, the 
capital. The former was the more remote and primitive part nearer 
China. In outer Tibet the Dalai Lama was to remain complete sovereign 
and no Chinese influence was to be admitted. The Tibetan Government 
was also to retain the administration of inner Tibet, but the Chinese were 
allowed to maintain their own communities there and the protect them by 
their own officials. The Chinese representative was to remain in Lhasa 
and British trade agents were allowed to reside in the country. All these 
provisions show that Tibet had, subject to certain exceptions, established 
complete internal sovereignty, and that her external sovereignty was a 
matter of co-ordinated British and Chinese policy. It is therefore astonish- 
ing to find a provision in the agreement according to which Chinese 
‘“‘suzerainty’’ over Tibet was again recognized. 

From the legal point of view the following observations have to be of- 
fered on this provision. First of all, China did not become a party to the 
agreement from which she withdrew and could not therefore claim rights 
of suzerainty on its basis. If the legal basis of suzerainty is to be sought 
in the pre-Simla position, it is beyond doubt that suzerainty had disap- 
peared after the Chinese revolution and had never been re-established in 
its previous form. We have seen that with the abolition of the Manchu 
Dynasty there was no longer any case for allegiance, and that the suzerainty 
after having been transferred from the orbit of Chinese feudal law into 
the domain of international law, soon converted itself into a protectorate 
in which China could hardly have been considered the sole protector. 
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Events which followed the Simla Conference in 1914 and later, clearly 
show that Chinese overlordship over Tibet had been reduced to a nominal 
title. No historian of this period would deny that Tibet was never a party 
to all military conflicts during the first and second World Wars and in the 
inter-war period in which China was engaged as a belligerent.*> If Tibet 
was neutral and not a belligerent in these wars, and, moreover, if treaties 
concluded by China with other Powers in the above period never extended 
to Tibet, how could she be considered part of China and its vassal at this 
time? 

Quite to the contrary, apart from treaty relations with British India, she 
had, according to reliable accounts, concluded in 1913 an independent 
treaty with Mongolia.** The text of this treaty begins with the words 
‘Whereas Mongolia and Tibet, having freed themselves from the Manchu 
dynasty and separated themselves from China, have become independent 
states... .’’ In Article I of the treaty ‘‘the Dalai Lama, sovereign of 
Tibet approves and acknowledges the formation of an independent Mon- 
golian state . . .’’; and in Article II the sovereign of the Mongolian people 
‘approves and acknowledges the formation of an independent state and 
the proclamation of the Dalai Lama as sovereign of Tibet.’’ This treaty 
was said to have been concluded in the same year that Russia, in an agree- 
ment with China, had recognized Outer Mongolia as being under Chinese 
suzerainty.*7 It seems to have been convenient to both Powers (Great 
Britain and Russia) striving for influence over the Tibetan-Mongolian 
area, to support the empty legal title of China against each other. This 
may also be offered as a further comment to the provisions of the Simla 
Agreement. But as there was discrepancy between de facto arrangements 
and legal title, the first which, after all, matter most, call for legal reformu- 
lation by international lawyers who are entitled to disregard a meaning- 
less term repeated in textbooks of international law without any factual 
basis. 

This is not to say that China had given up her aspirations in Tibet. The 
Dalai Lamas and their government administering a country practically 
demilitarized in accordance with a Buddhist-inspired policy, were not eager 
to be too deeply involved in the wider game of Asian or world polities. All 
they desired for their people was freedom and reasonable independence 
from their neighbors. Tibet had for centuries the most intimate cultural 
relations with China, and she did not oppose the merger of her foreign 
policy, in relation to the world at large, with China’s policy. She was 
satisfied to exercise certain rights of external sovereignty within a re- 
stricted area only, sufficient to maintain her commercial relations with 
India and close relations with those Buddhist countries which recognize the 
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spiritual supremacy of the Dalai Lama. Instead of recognizing the ex- 
isting state of affairs after the breakdown of the Manchu Empire, when 
Tibet rose to the state of a protectorate, or quasi-protectorate, Republican 
China declared in 1931 Tibet as well as Mongolia to be provinces of China.** 
Needless to say, such a unilateral declaration, unsupported by facts, could 
have no legal significance. Mao Tse-Tung, some time before he started 
the civil war in China, made it clear that in case of his success he would 
promote the establishment of a federation in which Tibet as well as 
Mongolia would be included. He has kept his promise, though without the 
realization of a federal plan, in Tibet, and India’s attitude in the matter 
has proved conciliatory. Should Mao Tse-Tung again initiate a Chinese 
policy in Mongolia, a Sino-Russian conflict is likely to develop, as a con- 
ciliatory attitude on the part of Russia in this matter would seem doubtful. 

As a result of the complete preoccupation of the Chiang Kai Shek Gov- 
ernment with the struggle against Japan, and with its participation in 
world politics as a major Power, China left Tibet temporarily to her own 
destiny. It was in this period that Tibet rose from the state of a pro- 
tectorate to complete independence. We have seen that she was not in- 
volved in any of the wars waged by China, and that she started assuming 
complete responsibility not only for her internal government but also for 
her foreign policy; in other words, following the logic of events, external 
sovereignty superimposed itself on internal sovereignty, a development 
which Tibet shared with her sister nations in Asia. During the second 
World War Tibet, in defense of her neutrality, opposed the opening of 
strategic communications and the transport of goods of a military charac- 
ter through her territory.*® No longer was there a Chinese representative 
in Lhasa, and direct communication with India had been established through 
a permanent diplomatic mission sent from New Delhi to Lhasa. Tibetan 
diplomatic missions when they later traveled to the West had all the visas 
required on their Tibetan passports. Moreover, as a fully sovereign nation, 
Tibet made a tentative approach to the United Nations for admission to 
membership in the new world organization. In 1950 the invasion of Tibet 
by Communist China followed, and this brings us to the present period of 
Sino-Tibetan relations, which can hardly be called bilateral but are dic- 
tated by physical compulsion. Independent Tibet suddenly suffers a se- 
vere set-back and is reduced to a status of dependency which she had shaken 
off years ago. Tibet has now become a province of China, and this, at a 
period of the liberation of nations in Asia, must be considered an ana- 
chronism. The question of the aggression of Tibet was proposed as an 
agenda item for the Fifth Session of the General Assembly of the United 
Nations, but the Agenda Committee decided not to include it, and the 
problem has been shelved. Moreover the Government of India has with- 
drawn its permanent mission in Lhasa, and thus Tibet has lost her last link 
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with the democratic world. The Chinese justify their invasion of Tibet 
by their claim to suzerainty. If the history of Chinese suzerainty over 
Tibet is allowed to speak, China has no right and has violated the inde- 
pendence of Tibet. If, on the other hand, China is allowed to rely on 
treaties, old titles, and legal conceptions which are believed to be dead, 
such reliance defeats the most sacred notions of international law in Asia, 
according to which such treaties, titles and conceptions must give way 
whenever the independence of nations in this and other parts of the world 
is at stake. 


EDITORIAL COMMENT 


THE UNITED NATIONS CHARTER: 1955 


The framers of the Covenant of the League of Nations, knowing, as any 
statesmen with a minimum of intelligence must have known, that the 
product of their handiwork would require re-examination and probably 
modification with the passage of time, inserted provisions to that effect 
in the text thereof.t But the forces of conservatism, not to say reaction, 
successfully prevented any revision of the Covenant for fifteen fateful 
years.”, Whether it was the provisions of the Covenant or the factual con- 
ditions of national power and policy behind them which caused the failure 
of the League to deal effectively with the Manchurian and Ethiopian prob- 
lems—supreme tests of League effectiveness—is another matter; if it was 
the former, then appropriate action should have been taken in due time; 
if the latter, then any discussion of the problem is idle. The same, to an- 
ticipate slightly, would hold good for the problem of Charter revision. On 
July 4, 1936, the League Assembly admitted that the whole opposition to 
revision had been a mistake,* but by this time it obviously was, or at least 
it turned out to be, too late.* 

History never exactly repeats itself but it often has a weird appearance 


of doing so. The framers of the United Nations Charter also provided for 
its re-examination after a certain period of time.® They were in one re- 
spect more radical than the framers of the Covenant, in providing in effect 
for a general reconsideration of the instrument at a certain time rather 
than merely for piecemeal amendment from time to time. On the other 


? 


hand they did pussyfoot a little bit by using the term ‘‘review’’ in order 
to avoid the implication of necessary change thought to reside in the term 
‘*revision.’’ There is some diplomatic advantage to be had today by ad- 
hering to the term ‘‘review,’’ but surely not even lawyers and diplomats 
could deny the proposition that ten years of experience may teach some 
lessons. And, whether time marches on or crawls along, ten years do pass 


1 Covenant of the League of Nations, Art. 26. 

2For discussion of this controversy see P. B. Potter, ‘‘Reform of the League,’’ in 
Geneva Research Centre Special Studies, Vol. VII, No. 7 (Geneva, 1936); and S. Engel, 
‘*League Reform,’’ Geneva Studies, Vol. XI, Nos. 3-4 (Geneva, 1940). 

3 By a resolution calling on Member States to suggest reforms; League Circular 
Letter 124.1936. 

4 Some efforts were made in the winter of 1935-1936, and even in the following year 
or two, to act upon the very suggestive replies of Member States, but the rapid de- 
terioration of the international situation rendered this effort fruitless. See documents 
cited in H. Aufricht, Guide to League of Nations Publications (1951), pp. 48-50. 

5 Charter of the United Nations, Art. 109. 
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and 1955 comes next year. In all probability the Charter of the United 
Nations is coming up for re-examination, reconsideration, review, revision, 
or what you like. 

Of course beginnings have already been made in the study of this prob- 
lem. Fewer people, including the politicians, are greatly hampered today 
by the idea or the emotional or political block that ‘‘revision’’ is necessarily 
bad, or even dangerous. It may very well be that nothing can be accom- 
plished along this line, all things considered—the ‘‘veto’’ especially—but 
one thing appears certain: any refusal to reconsider the organization and 
functioning of the United Nations in the style of the anti-revisionist move- 
ment of League days will mean the decay and probably the death of that 
institution. 

This is no place to specify features of United Nations organization and 
operation calling for modifivation, even if anyone had divine revelation on 
these points. The States Members of the organization have indicated from 
time to time points where they have felt that improvements might be made 
—limitation of the ‘‘veto’’ power, fuller use of the International Court of 
Justice, implementation of the provisions concerning police power, arma- 
ments and atomic energy control, admission of members, and so on. The 
central problem here, as in the years 1935-1939 in the history of the League, 
is not one of details but that of a common willingness or desire on the part 
of States Members of the institution to maintain a reasonably effective in- 
ternational organization and, to that end, remedy defects revealed in the 


course of its operation. The history of the League seemed to show that 
its creation was an act of enthusiasm or optimism not loyally sustained in 
the sequel. The past ten years of United Nations history bear a fatally 
similar appearance to the second decade of League history. Perhaps basic 
international conditions today plus verbal stipulations in the Charter render 
recovery and improvement impossible. Certainly they do not preclude an 
effort rather than sheer defeatism. 


PitMAN B. Porter 


THE UNITED STATES AND INDO-CHINA 


The President has recently decided to send to Indo-China United States 
B-26 bombers (in addition to the C-47’s now there) and at least 200 (of 
the 400 requested by France) aircraft mechanics of the United States 
Air Force to service the bombers and other aircraft and to return in 
June next. This decision has caused considerable concern in the halls 
of Congress and in the press, in the light of the wave of defeatism in France 


6 Senate Report 2501, 81st Cong., Revision of United Nations Charter, Sept. 1, 1950, 
and Senate Doc. 87, 83rd Cong., Review of the United Nations Charter, a Collection of 
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also spoken on the subject, Department of State Bulletin, Vol. 30, No. 762 (Feb. 1, 
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after eight long years of inconclusive fighting and the losses comparable to 
American losses in Korea, and also in view of the recent defection of some 
Vietnamese militia in the peaceful southern district. It appears, however, 
that the United States does not contemplate sending any combat troops, 
although it is reported that France has requested Air Force pilots. In 
the Senate it is argued that France has capable aircraft mechanics of her 
own or at least could obtain civilian mechanics. It is feared that thus, 
step by step, the United States is becoming involved in a ‘‘trigger situa- 
tion’’ from which by accident or dire luck it could not withdraw or in which 
Red China could find excuse for retaliation. An Associated Press dispatch 
now reports a commando attack on the Cotbi field where American tech- 
nicians are assigned. This crisis would seem to warrant a brief review from 
the point of view of international law of the Indo-China situation and the 
United States’ relation to it. 

Indo-China consists of the three states of Vietnam, Laos and Cambodia, 
which were originally under French colonial control or protection. They 
are said to have a population of 28,000,000 in a total area of about the 
size of Montana. About five-sixths of the cultivated land produces rice. 
Indo-China, Thailand and Burma form the famous ‘‘rice bowl’’ of Asia. 
If this granary should fall to the Communists they would have the food- 
short countries of Asia at their mercy. 

During the 1920’s and since, French prestige and authority have been 
hurt by the anti-colonial movement for independence among the Asian 
countries. Japan during her occupation played on this theme, and in 
March, 1945, proclaimed the end of the colonial status of Indo-China and 
recognized the local regimes. Emperor Bao Dai of Annam had pro- 
claimed an independent state of Vietnam. After the Japanese surrender 
he transferred his authority to a government headed by Ho Chi Minh, but 
remained a member of that government. France soon regained control 
in Laos and Cambodia and made an agreement with the Minh government 
recognizing Vietnam as a free State in the French Union. Discussions 
broke down apparently over the degree of sovereignty which France was 
willing to concede, and Minh, having fallen heir to large stocks of arms 
left behind by the Japanese, began an armed insurrection against the 
French. In December, 1946, he opened a full-scale war which has 
continued to date.‘ Bao Dai broke away from the Minh government, and 
in 1947 France opened discussions with him which led to the agreement 
of 1949 for the establishment of an independent and self-governing State 


1For most of the factual data in this paper the writer is indebted to the excellent 
report dated Oct. 27, 1953, of Senator Mike Mansfield to the Senate Foreign Relations 
Committee. The report is a study made on a personal visit of Senator Mansfield and 
Francis R. Valeo to Vietnam, Laos and Cambodia in September last, checked and sup- 
plemented in Paris. A similar report to the Foreign Relations Committee was made 
by Senator H. Alexander Smith and Dr. Francis Wilcox under date of Jan. 24, 1954. 
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of Vietnam within the framework of the French Union, France retaining 
a measure of control over the army, the right to maintain forces there 
and to co-ordinate its foreign policy, ete. Bao Dai formally assumed 
office in 1949 and limited sovereignty was officially transferred in Febru- 
ary, 1950. Similar treaties were signed with Laos and Cambodia. This 
association of Free States in the French Union received the title of ‘‘ As- 
sociated States of Indo-China.’’ 

Under the pressure of events France on July 3, 1953, declared her in- 
tention to negotiate with the Free States with a view to transfer the func- 
tions and powers which she had reserved under the prior agreements and 
so to pave the way to complete independence. There is reason to believe 
that the local leaders have been holding back on co-operation with the 
French and flirting with the Vietminhese as a lever to extract political 
concessions from the French. However, complete political independence 
will not of itself solve the fundamental internal problems of good order 
and effective government, as to which these countries will need French 
advice and aid. 

The three states were recognized by the United States and Britain in 
February, 1950, and later by some 33 other Powers. Their entrance into 
the United Nations was vetoed by the Soviet Union, but they took part in 
the London meeting on the Colombo plan and in September, 1951, signed 
the Japanese Treaty at San Francisco. 

On the other hand, the Soviet Union, Red China and North Korea and 
the Communist satellites recognized the Minh government as the ‘‘ Demo- 
cratic Republic of Vietminh,’’ that is, the new independent State of 
Vietminh. This was a grave violation of customary diplomatic procedure ; 
for it was recognition of a rebel government fighting against France, with 
which Russia has a treaty of friendship. Not only was this recognition by 
the Communist states premature, for the success of the insurgent com- 
munity had by no means been established, but it was a hostile or unfriendly 
act to take sides while the contest was still continuing and the outcome 
far from certain. It is clearly contrary to the principle of non-intervention 
on behalf of insurgents. 

Ho Chi Minh who is Soviet trained, organized the Indo-China Communist 
Party in 1930. While he propagandizes as a nationalist leader of the in- 
dependence, anti-colonial movement, Vietminh is definitely Communist. 
Its high command, numbering perhaps 600 dyed-in-the-wool Communists, 
controls the movement thoroughly and also Ho Chi Minh. Red China is 
sending the rebels artillery, anti-aircraft equipment, machine guns, trucks 
and 3,000 to 5,000 tons of ammunition a month. Russia has sent instructors 
from Czechoslovakia. "Weapons formerly given to the Chinese Nationalists 
have been found in their hands, but they appear to have no aircraft or 
naval vessels. It is said that some 10,000 Chinese Communists are aiding 
the Minh forces as technicians and advisers, but up to the present time 
there seems to have been no major Chinese invasion of Indo-China. 
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Opposing Ho Chi Minh’s army of some 300,000 are the forces of France 
and the Associated States variously estimated in the neighborhood of 
400,000 and equipped with air and naval units. The French military effort 
in the past eight years has been tremendous. Each year the French are 
said to have lost as many officers as graduate from their military academy. 
Each year the war costs them one and a half billion dollars. French ef- 
forts, however, are suspect among the natives because of the recollection 
of the unhappy character of French colonial policy. 

Direct American aid to Indo-China began in 1950 in the shape of ma- 
terials, equipment and a military mission to the Bao Dai Government. 
Some 400 ships have reached Indo-Chinese ports bearing military supplies 
of all kinds: ‘‘ammunition, transport vehicles, combat vehicles, military 
aircraft, naval vessels and small craft, communications equipment, small 
arms and automatic weapons, artillery ammunition, hospital supplies, en- 
gineering and other technical equipment.’’ The United States has also 
sent a military advisory group under Brigadier General Trapnell for giving 
instruction in the use of these supplies.* Heretofore the United States 


has been assuming perhaps 40 percent of the total cost of the war. Now, 
on the basis of an adequate French plan to conclude the war, the United 
States has agreed to increase its aid during 1954, which will raise its share 
to about 60 percent of the total. For obvious reasons the French are op- 
posed to the United States’ training the Vietnamese or participating in 


the direction of the war operations. 

The situation outlined above is clearly one of an insurrection led by Ho 
Chi Minh against the French Union (as the titular sovereign) and the 
Associated States (as the inchoate sovereigns) and particularly against 
Vietnam, which countries are friendly to the United States. In these 
circumstances what is the position of the United States under international 
law in respect of furnishing the sinews of war to help put down the 
uprising ? 

Had the Minh government been recognized as a belligerent by the United 
States or the parent government (which is not the case), the rules of 
neutrality would come into play and the United States would be prohibited 
from giving government aid to either side. However, the United States 
has obviously recognized the factual existence of a state of civil strife and 
the so-called ‘‘neutrality laws’’ of the United States prohibit persons in 
the United States from aiding the insurgent cause in several respects but 
not from aiding the constituted government. The United States Govern- 
ment is free under international law to furnish aid of all kinds to the 
French Union, including the Associated States. In the Spanish Civil War, 
aid was granted by Russia and France to the Spanish Government, and 


2These do not include the economic aid under the Economic Co-operation Pacts of 
1951 with each of the three states. 
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aid by Germany, Italy and Portugal to the rebels. Professor Garner, 
commenting on that situation, said: 


There is no rule of International Law which forbids the government 
of one state from rendering assistance to the established, legitimate 
government of another state with a view to enabling it to suppress an 
insurrection against its authority. 


He added that aid could not be given to the insurgents ‘‘ without violating 
the law of non-intervention.’’ ® 

There are, however, certain restrictions on traffic in arms and munitions. 
Such traffic has long been the subject of international consideration. The 
Brussels Act of 1890, the Treaty of St. Germain of 1919, the Geneva Con- 
vention of 1925, all deal with the subject but never became effective as to 
the United States. Meanwhile the Government of the United States began 
to see in the control of arms traffic an instrument for furthering its foreign 
policy. Beginning with prohibition under joint resolutions of Congress 
on the export of arms to specific countries, it was later extended to apply 
to American countries and extraterritorial countries. Subsequently the 
Neutrality Acts of 1935-1939 extended the bar to all countries and estab- 
lished a Munitions Control Board in the Department of State for the 
issuance of export licenses in the general interest, inter alia, of promoting 
the security and preserving the peace of the United States. The Export 
Control Acts of 1940 and 1949 enlarged the powers of the Secretary of State 
to deny or approve licenses for reasons of policy alone. Thus licenses may 
be handled in aid of the foreign policy of the United States in respect of such 
things as the United Nations, NATO, aggressive movements abroad, dis- 
couraging revolutionary factions, and the enforcement of international law 
itself.* It is not to be understood that by such self-denying domestic 
legislation the United States has changed or abandoned any rights or 
privileges accruing under the principles of international law. 

Such munitions control falls in with the execution of the Mutual Defense 
Assistance Act of 1949 (Public Law 329, 81st Congress),5 as amended, 
which authorizes military, economic and technical assistance to friendly 
countries in order to strengthen the mutual security and individual and 
collective defenses of the free world, ete., including, among others, the 
general China area. Also personnel of the United States Armed Forces 
may be detailed to non-combat duty. Special agreements with each country 


3 J. W. Garner, ‘‘Questions of International Law in the Spanish Civil War,’’ this 
JOURNAL, Vol. 31 (1937), pp. 66-73. See also the learned discussion in Briggs, Law 
of Nations (1938), pp. 743-749. 

4The Act of Oct. 26, 1951 (Battle Act), authorized the control or embargo of exports 
of arms, ammunition, implements of war, atomic energy materials, petroleum, trans- 
portation materials, etc., to any nation threatening the security of the United States, 
including Communist countries. See also the Act of June 15, 1917, as amended. 

563 Stat. 714; this JouRNAL, Supp., Vol. 44 (1950), p. 29. 
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receiving such assistance are required by this Act. Such agreements have 
been made with many countries. The Agreement with Cambodia, France, 
Laos and Vietnam came into effect on signature, December 23, 1950." It 
provides in general for the grant of ‘‘equipment, material and services’’ by 
the United States in exchange for ‘‘raw and semi-processed material’’ 
needed by the United States and available in the other contracting parties. 
There are provisions for the effective use of such assistance, the secrecy of 
classified aid, technical utilization of the aid, ete. The Act of August 5, 
1953, authorized the President to lend to France a small aircraft carrier 
for use in Indo-China and to lend or make available to ‘‘any friendly 
nation in the Far Eastern Area’’ naval vessels of certain types and numbers, 
‘‘naval services, training, technical advice, facilities and equipment as he 
may deem proper.’’ 

It would seem, therefore, that the aid heretofore or recently given by the 
United States to France and the Associated States, including naval vessels, 
war planes and ground crews, is fully authorized by Acts of Congress and 
that, while the principle of non-intervention in civil strife in a foreign 
country is traditional with the United States, the action so far taken by the 
United States in support of the legitimate governments of Indo-China in 
their struggle with insurgents under Ho Chi Minh, is not contrary to inter- 
national law, especially when the element of security of the United States 
is involved as it is in the face of the advance of international Communism. 

It would seem, so far as the facts are known, that the material and moral 
support given by the Communists to their tool, Ho Chi Minh, and his fac- 
tion, could well be brought before the United Nations as a threat to the 
peace, with a view to obtaining at least a condemnation by world opinion 
of such aggressive action and possibly a cease-fire as desired by India. On 
the other hand, it is obviously doubtful whether a real settlement could be 
brought about except on Communist terms, in view of the Korean impasse 
and the rigidity of Communist policy. At any rate, the French have 
jealously adhered with good reason to the position that the Indo-China 
affair is purely an internal problem for their exclusive attention, and have 
consistently declined to go along with any suggestion that the Vietminh 
aggression should be brought before the United Nations for action. Ona 
broader view, this feud may be called a game of high power politics where 
the moves are made with batteries and battalions, the United States sup- 
porting France, and the Soviets supporting Vietminh, the goal being the 
rice bowl of Asia. 

L. H. Woo.sey 


6 See ibid., p. 69, and Vol. 45 (1951), p. 73. 
7 Treaties and Other International Acts Series, No. 2447 (Department of State Pub- 
lication 5119). 
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THE PRESENT STATUS OF THE INTERNATIONAL LAW FOR THE PROTECTION OF MINORITIES 


He who dedicates his life to the study of international law in these 
troubled times is sometimes struck by the appearance as if there were 
fashions in international law just as in neckties. At the end of the first 
World War, ‘‘international protection of minorities’’ was the great fash- 
ion: treaties in abundance, conferences, League of Nations activities, an 
enormous literature. Recently this fashion has become nearly obsolete. 
Today the well-dressed international lawyer wears ‘‘human rights.’’ The 
decline of this whole department of international law is a fact, often com- 
mented upon... Why and how did this decline happen and what is the 
present status of the international law for the protection of minorities? 
The peace treaties concluded after the end of the first World War were 
under the ideological impact of Woodrow Wilson’s ‘‘principle of self-de- 
termination of nations’’; under this inspiration new states were created, 
existing ones expanded and the Austro-Hungarian Monarchy dismembered. 
But it was recognized that, no matter how frontiers would be drawn, there 
will always be groups in Europe who will have to live in a state the majority 
of whose inhabitants are ethnically, linguistically or religiously different. 
Hence the international law for the protection of minorities as a substitute 
in cases where the application of the principle of self-determination of 
nations was, for one reason or another, not possible or not wanted. The 
international protection of minorities is, therefore, a strict and logical 
corollary of the principle of self-determination of nations. In accordance 
with the principle of protection of minorities, minorities have a right to 
be protected against physical extermination, ‘‘assimilation’’ or ‘‘absorp- 
tion’’; they have a right not only to preserve but to develop their specific 
characteristics and are entitled for that purpose to special rights, privileges 
and services, transcending mere equality and non-discrimination, transcend- 
ing the mere guarantee of human rights, due to all, majorities and minori- 
ties. Such special rights were official recognition and freedom of use of 
minority languages in public and private, in the courts and before other 
authorities, and in the press; special minority schools, and allocation of 
state funds for the promotion and development of the educational, religious 
and charitable institutions of minorities. The international law for the 
protection of minorities knew only ‘‘persons belonging to minorities.”’ 
It did not make the persons belonging to minorities subjects of international 
law, but it created some supervisory machinery in the hands of the League 
of Nations. The greatest development, from the point of view of the evo- 
lution of international law, was that certain states were bound by interna- 
tional obligations vis-a-vis certain of their own citizens, namely, those be- 
1 See this writer’s editorial comment in this JouRNAL, Vol. 39 (1945), pp. 89-95. See 
also the article by Joseph B. Schechtman in The Western Political Quarterly, Vol. IV 
(March, 1951), pp. 1-11. 
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longing to minorities, whereas, under general international law, their treat- 
ment belongs to the ‘‘domestic jurisdiction’’ of those states. 

The decline of this new international law has its reason in some congenital 
weaknesses of this law as well as in later political developments. First of 
all, the new law was not only restricted to Europe, but not even general 
in Europe. It was a strictly particular international law, binding only on 
certain states, not on all where there were minorities. The dividing line 
was not drawn, as in the case of ‘‘mandates,’’ between victors and van- 
quished, but between big and small states. Hence such obligations were 
imposed on defeated Austria, Hungary, Bulgaria, but not on Germany; on 
the technically ‘‘victorious’’ new states Czechoslovakia, Poland, on the 
aggrandized states of Greece and Rumania, but not on Italy; likewise, on 
the new states of Albania, Finland and the Baltic Republics. Some states 
gave by municipal law more than they were internationally bound to do; 
thus Estonia granted cultural autonomy. In some cases a treaty estab- 
lished even territorial autonomy for minorities, as in the case of the Pod- 
skarpatska Rus, the Aaland Islands and the Memel Territory. Germany 
and Poland concluded the important treaty on Upper Silesia. Some states, 
internationally not bound, granted rights to their minorities by municipal 
law, e.g., Denmark. The impact of the whole law can also be seen in the 
division of Belgium into a purely Flemish zone in the north, a purely 
Walloon zone in the south and a dual-language zone between. Protection 
of minorities also played a great réle in the early Soviet Union; Stalin, the 
Georgian, began his political ascendancy as People’s Commissar for Mi- 
norities. But the new international law was only binding on certain states. 
At the same time the world saw one of the worst cases of forcible dena- 
tionalization of her Austrian and Yugoslav minorities by Fascist Italy, not 
bound by the new law. It is this particular character of the new law which 
exasperated many new states, all highly nationalistic, which saw in their 
numerous minorities, so to speak, stains on their ‘‘national’’ state. It is this 
protest, so strongly voiced by Paderewski at the Paris Peace Conference, 
which led in 1934 to the open repudiation of her corresponding international 
obligations by Poland. 

Second, there was the procedural insufficiency of the League of Nations. 
Third, even at an early date, opinions unfavorable to this new law were 
voiced. Even in the twenties a Brazilian delegate, true to the policy of 
the ‘‘melting pot’’ in the Americas, spoke in favor of the most rapid as- 
similation of minorities. Fourth, even at an early time, we had attempts 
to get rid of the whole problem of minorities by way of population ex- 
changes or transfers. Yet, the Greco-Turkish treaty of January 30, 1923, 
transferring compulsorily one and a half-million Greeks from Asia Minor, 
where they had lived since early Greek times, was overwhelmingly con- 
demned as cruel and inhuman. To all that later came the subversive ac- 
tivities of certain minorities, their being used for Hitler’s political pur- 
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poses, climaxing in the cession of the Sudetenland. On the other hand, 
Hitler sacrificed the Austrian minority in the South Tyrol to Mussolini 
and wanted to solve the problem of the German minorities in Europe through 
treaties destined ‘‘to bring them home into the Reich.’’ 

It is, therefore, not to be wondered that the new international law was 
already in decline some years prior to the outbreak of the second World 
War and that there was no enthusiasm for its continuation.” Hence, the 
United Nations Charter contains exactly nothing about the protection of 
minorities, although it pays lip-service in Article 2, paragraph 1, to ‘‘re- 
spect for the principle of self-determination of nations.’’ Nor do later 
documents, such as the Peace Treaties of 1947, the disposal of Italian 
colonies and so on, contain anything about the protection of minorities. 

The first question is: What has happened to all these treaties, declara- 
tions and so on, concerning the international protection of minorities, docu- 
ments which have never been formally abrogated? To this question the 
Secretariat gave the answer in a study,*® which comes to the conclusion 
that ‘‘between 1937 and 1947 circumstances as a whole changed to such an 
extent that, generally speaking, the League of Nations system of interna- 
tional protection of minorities should be considered as having ceased to 
exist.’” This study, in giving the conditions for the operation of the 
clause rebus sic stantibus, follows closely the formulation of the Harvard 
Law School Research in International Law, Draft Convention on the Law 
of Treaties (1935), Article 28. But there is one startling deviation. This 
clause does not bring a treaty automatically to an end; the treaty becomes 
merely voidable and the clause must be invoked by a state, which cannot 
terminate the treaty by its own authority, but must get the consent of the 
other contracting parties or the decision of a competent international organ. 
In the case of the minorities treaties, it is supposed, they lapsed automati- 
eally. Amongst the changes enumerated is also ‘‘the recognition of human 
rights and non-discrimination’’ by the United Nations Charter. But it 
must be said that ‘‘human rights and non-discrimination”’ are something 
very different from, and no substitute for, the international law for the 
protection of minorities. It is only natural that Aristos Frydas,* repre- 
senting a bound state, also comes to the conclusion that the system of inter- 
national protection of minorities has been ‘‘definitively and irrevocably 
abrogated,’’ without the necessity of any later abrogating act. All that 
is a potent reminder that the ‘‘new’’ international law is sometimes only 
an ephemeral episode. Frydas believes that not only the minorities treaties 


2 See, e.g., the special number, ‘‘The Minorities Problem,’’ of New Europe, Vol. IV. 
No. 6 (New York, July-August, 1944). 

8Study of the Legal Validity of the Undertakings concerning Minorities (E/CN. 
4/367, April 7, 1950). The Secretariat had also published a memorandum on The Inter- 
national Protection of Minorities under the League of Nations (E/CN. 4/Sub. 2/6). 

4In Revue Hellénique de Droit International, Vol. VI, No. 1 (1953), pp. 60-63. 
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have lapsed, but that the whole idea of international protection of minori- 
ties has been dropped, in consequence of ‘‘the evolution which has taken 
place in international law.’’ Guggenheim ° also writes that the difficulty 
in finding an adequate system of protection for all minorities led to the 
postulate of its radical elimination by population exchange or transfer. 

But, in spite of all that, the problem of minorities is still with us. There 
is the Austro-Italian Agreement on the South Tyrol of 1946.° The Italian 
Peace Treaty of 1947 introduced ethnical elements into the genuine option 
of nationality clause and continued the non-genuine ethnical option.” The 
recent clash between Italy and Yugoslavia over Trieste also involved 
minority rights; Yugoslavia thinks of Slovene minorities in Austria; there 
are minorities problems between the Communist states of Czechoslovakia 
and Hungary. The Turkish President affirmed, while in this country, the 
rights of minorities in Turkey. At the same time minorities problems exist 
outside of Europe: Jewish and Arab, Moslems and Hindus in India and 
Pakistan, Indians in Ceylon, the Indian minority in the Union of South 
Africa; England wants to protect the pagan minority in the south of the 
Sudan, and so on. 

The United Nations Genocide Convention certainly wants to protect 
minorities at least against ‘‘ physical and biological’’ genocide, although it 
carefully avoids mentioning cultural genocide, and fails to mention po- 
litical minorities. Protection is certainly necessary today. What more 
than twelve million Germans, under the ‘‘orderly transfer’’ of the Potsdam 
dispensation, suffered, constitutes, as Max Rheinstein wrote a few years 
ago, a crime against humanity. Whole minorities peoples are now being 
shifted around in the Soviet Union. There is also today, therefore, a large 
field for the operation of the international law for the protection of mi- 
norities. 

The latter has even a small bureaucratic niche in the huge apparatus 
of the United Nations in the form of the ‘‘Sub-Commission for the Pre- 
vention of Discrimination and Protection of Minorities,’’ a sub-organ of 
the Commission on Human Rights. This Sub-Commission has been closely 
studied by several writers; ® it will, therefore, suffice to make a few general 
remarks and to speak of the most recent developments. The Sub-Commis- 
sion is an organ not composed of really independent experts nor of govern- 
mental delegates; the members have often very different ideas, both as to 
the nature of their task and as to the approach toward the problem of 


5 Lehrbuch des Volkerrechts, Vol. I, p. 270. 

6 See this writer’s editorial comment in this JouRNAL, Vol. 41 (1947), pp. 439-445. 

7 See ibid., pp. 622-631. 

8See the article by Schechtman, loc. cit.; J. W. Bruegel, ‘‘Um einen wirksamen 
Schutz der Minderheiten,’’ in Die Friedens-warte, Vol. 50, No. 1 (1950), pp. 40-50; 
Inis L. Claude, Jr., ‘‘The nature and status of the Sub-Commission on prevention of 
discrimination and protection of minorities,’’ in International Organization, Vol. V, No. 
2 (May, 1951), pp. 300-312. 
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minorities ; the East-West split also finds here its echo. The Sub-Commis- 
sion has met infrequently and for short sessions;° its reports, it is com- 
plained, are being neglected by the Commission on Human Rights; its 
proposals, it is equally complained, are rejected either by the Social and 
Economie Council or by the General Assembly. There is a feeling in the 
Sub-Commission as if the United Nations were reluctant to do something 
about the protection of minorities. Last, not least, the Sub-Commission 
has two entirely different tasks: prevention of discrimination and protec- 
tion of minorities.‘° Prevention of discrimination is constitutionally an- 
chored in the United Nations Charter ; this is, of course, due to all minorities ; 
but it is only a part of ‘‘human rights,’’ a problem of equality. Preven- 
tion of discrimination is no part of the international law for the protection 
of minorities; for the latter must give more than mere equality and preven- 
tion of discrimination; it must give specific minority rights, special privi- 
leges and services. 

A great deal of the Sub-Commission’s work has been, and is being now, 
devoted to the task of prevention of discrimination. But it has also done 
something in the field of protection of minorities. We quote here the pro- 
posals on rights of minorities for inclusion in the Universal Declaration of 
Human Rights of December 11, 1948; but the inclusion was definitively re- 
jected by the General Assembly, although it adopted a resolution to the 
effect that ‘‘the United Nations cannot remain indifferent to the fate of the 
minorities.’’ The Sub-Commission proposed ‘‘interim measures’’ for the 
minorities, facilities to be provided for them; proposed, in the way of im- 
plementation, a right of petition by individuals and groups; but no action 
was taken by the superior bodies. The same is true of the Sub-Commis- 
sion’s proposed definition of minorities. The latter, preceded by a very 
interesting memorandum by the Secretariat,’ is extremely cautious: 


The term minority includes only those non-dominant groups in a 
population which possess and wish to preserve stable ethnic, religious 
or linguistic traditions or characteristics markedly different from those 
of the rest of the population; such minorities should properly include 
a number of persons sufficient by themselves to develop such character- 
istics and the members of such minorities must be loyal to the state 
of which they are nationals. 


The depression of the Sub-Commission is understandable when the Eco- 
nomic and Social Council decided to abolish the Sub-Commission, at least 
until 1954. Hence, the Sub-Commission tried to work out the tasks in 


9 First session, Geneva, Nov. 24—Dec. 6, 1947; second session, Lake Success, June 13- 
27; third session, Lake Success, Jan. 9-27, 1950; fourth session, New York, Oct. 
1-16, 1951; fifth session, New York, Sept. 22—Oct. 10, 1952; sixth session, New York, 
January, 1954. 

10 This distinction is clearly laid down in the memorandum by the Secretariat on 
Prevention of Discrimination (E/CN.4/Sub. 2/40, June 7, 1949 (62 pp.) ). 

11 Definition and Classification of Minorities (E/CN. 4/Sub. 2/85, Dec. 27, 1949). 
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this field which, in the future, will have to be carried out by other United 
Nations organs. It proposed also a particular study of definition and pro- 
tection of political groups, and suggested that the Economic and Social 
Council prepare an international convention for the protection of minorities. 
The whole set-up became somewhat more favorable when the Human Rights 
Commission at its ninth session (Geneva, April 7—May 30, 1953) selected 
twelve persons as new members of the Sub-Commission and proposed that 
the Sub-Commission should meet annually. The latest session was held in 
January, 1954, in New York. While this session also dealt primarily with 
prevention of discrimination, particularly in education and employment, 
it recommended also a world-wide study by the United Nations of the pres- 
ent position of minorities. There is, therefore, some hope that the United 
Nations may in the future really do something theoretically and practically 
in the field not only of prevention of discrimination but also of the protec- 


tion of minorities. 
JoseF L. Kunz 


INTERNATIONAL RIVERS 


The use of the waters of an international river has occasionally been 
a subject of controversy in the past, but has attracted little attention from 
international lawyers, except from the viewpoint of navigation. There 
have been practically no cases before international tribunals dealing with 
diversion of waters, though the cases between American States offer some 
parallel. The Institut de Droit International studied the subject at its 
1911 session in Madrid; the International Law Association has it on the 
program for its next conference, meeting at Edinburgh August 8-14 of 
this year. There have been few monographs on the subject from the view- 
point of international law. 

The question of legal rights as to diversion and use of water in inter- 
national rivers is now, for various reasons, becoming one of great im- 
portance. The requirements of modern industry and agriculture make 
water power and water for irrigation vital needs in many areas. Technical 
discoveries and modern machinery have made it possible to restrain, divert 
and store water either for agricultural or power purposes. The costs are 
large, but peoples are now reaching for higher standards of living, are be- 
coming acquainted with the potentialities in that direction of river develop- 
ment, and are calling upon their governments to undertake vast enterprises. 
Not only national governments now respond to these needs, but international 
aid is available. The International Bank has already assisted, and is study- 
ing other applications. The United Nations Economie Committee for 
Europe is working upon the subject and has issued the most up-to-date and 
useful study of the problem.* 

1U.N. Doc. E/ECE/136, prepared by P. Sevette for the Committee on Electric Power 
(1952). 
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The purpose of the present editorial is no more than to call attention to 
a development in which international law should play a réle, though it is 
as yet uncertain how much of a réle it may be. There are at least four 
situations of critical conflict at the moment, and various other disputes in 
the making. 

Afghanistan has several river problems, chief among them being the 
long-standing dispute with Iran over the Helmand River. There was an 
arbitral award by Goldsmid in 1871; another by Colonel MacMahon in 
1905; and in recent years the dispute has flared up again. In 1947 the 
United States offered its good offices; this resulted in agreement between 
the two countries upon a three-member fact-finding commission. Its re- 
port was accepted by Afghanistan, and now awaits reply from Iran. Mean- 
while, Afghanistan is proceeding with large construction works on the 
upper part of the Helmand River. 

With the partitioning of India, the Indus River system was split, most 
of the headwaters remaining in the hands of India. Pakistan, heavily de- 
pendent upon this water for irrigation, is complaining that India does not 
permit enough water to come down to her, and has demanded arbitration, 
thus far refused by India. The issue is almost as keen as that concerning 
Kashmir, and the situation continues to be tense. 

Another dangerous quarrel is that over the Jordan River, in which Syria, 
Jordan and other states are opposing enterprises undertaken by Israel. 
One of these is a concession granted to a British company in 1926 and 
revived in 1953; it was brought before the United Nations which was ad- 
ministering truce arrangements. An attempt to drain the Huleh marshes 
also met with opposition. Water is scarce and of vital importance in this 
area, but developments possibly helpful to various nations have been 
blocked by the political rivalries. Various studies and proposals have been 
made, among them by the Tennessee Valley Authority. The United States 
has been interested in finding a solution. 

Finally, the political developments in Egypt have brought the Nile River 
again into prominence. Ethiopia agreed in 1902 to permit no development 
in connection with Lake Tana (from which the Blue Nile flows) except in 
agreement with England and the Sudan. A Nile Commission was set up 
in 1925 and its work resulted in an agreement in 1929. The uncertain 
status of England and the Sudan in relation to clamant Egypt reopens the 
problem of the fluvial life line of all that area. 

There are other disputes in the making, and legal principles will be needed 
to guide their solution. Various theories have been developed in domestic 
law as to the rights of use of river waters; they may or may not be apropri- 
ate between sovereign states in the international realm. The experience 
of domestic courts shows, however, that law cannot provide the specific 
answer needed in many situations. The doctrine of ‘‘equitable apportion- 
ment,’’ for example, which seeks a fair balance between the rights and 
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needs of the parties, must have technical help to determine and measure 
this balance. This means machinery for controlling and measuring the 
flow of water; it means also administrative machinery. The experience of 
the past—such as that with the Rhine and Danube rivers—shows that ad- 
ministrative bodies are essential; the United States has created such bodies 
both with Canada and with Mexico. 

Such international administration would naturally interest the United 
Nations, which is in fact now studying the problem. Various questions 
may be asked as to its participation. Should it seek a general convention 
establishing principles and methods for dealing with international rivers, 
or should each case be handled separately by agreement among the parties? 
This agreement is of course prerequisite, but not always easily obtainable. 
Should the United Nations set up a technical body to assist in the establish- 
ment of works for river development and control, and/or an advisory body 
for their administration? Or can such assistance adequately be provided 
by the Regional Economic Commissions? Should provision be made for 
arbitration of disputes arising either before or after agreement is reached 
among the parties? 

The last question involves legal principles, and returns us to the question : 
What can international law contribute to the solution of these problems 
of diversion and use of the waters of international rivers? It is a matter, 
the writer believes, to which international lawyers should give some study. 
The potentialities of these rivers are very large; human prosperity and 


progress can be aided by their development. The very existence of some 
states may depend upon their proper use. It is to be hoped that solutions 
will be sought through international law and administration, rather than 
through political strife, wasteful to the states concerned and to the entire 
community of nations. 


CLYDE EAGLETON 


PROPOSED CONTROL OVER THE RADIO AS AN INTER-AMERICAN DUTY 
IN CASES OF CIVIL STRIFE 

International law has been hard put to it of recent years to adjust tra- 
ditional principles of the law to the conditions created by modern inven- 
tions. Notably is this the case with the radio, which as an instrument of 
communication is able to cut across boundaries and make it possible for 
an act originating in one territorial jurisdiction to take effect in another. 
Under such circumstances the question is raised whether a state is obli- 
gated to control the use of the radio so as to prevent refugees or others 
from carrying on propaganda intended to promote civil war in a neighbor- 
ing state, taking into account the fact that the exercise of such control 
would encroach upon the freedom of speech guaranteed in general terms 

by the national constitution. 
On January 3, 1950, the Government of Haiti complained to the Council 
of the Organization of American States that the Dominican Republic had 


290 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


violated on a number of occasions an agreement of the previous summer in 
which the two states had promised to take measures to prevent activities 
on the part of individuals or groups having as their object the disturbance 
of the internal peace of either country. The violations of the agreement 
were said to consist of radio broadcasts by a former Haitian army colonel 
named Roland and a private citizen named Viau, who had used the broad- 
casting station ‘‘Za Voz Dominicana’’ to carry on activities of the kind 
prohibited by the agreement. On the basis of these ‘‘attacks’’ made upon 
it the Delegation of Haiti made request for the convocation of the Organ 
of Consultation in accordance with the terms of the Inter-American Treaty 
of Reciprocal Assistance. On its part the Dominican Government accused 
the Haitian Government, among other things, of permitting the publica- 
tion of a pamphlet containing ‘‘defamatory propaganda’”’ in violation of 
the same agreement. 

Acting in its capacity as Provisional Organ of Consultation the Council 
of the Organization of American States appointed a committee to conduct 
‘fan on-the-spot investigation of the facts and their antecedents,’’ on the 
basis of which a resolution was adopted on April 8, 1950, directed, inter 
alia, against activities aimed at fomenting civil strife, and calling upon 
the Department of International Law of the Pan American Union to pre- 
pare a draft additional protocol designed to improve the Havana Conven- 
tion of 1928 on the Duties and Rights of States in the Event of Civil Strife. 
As originally drafted by the Department of International Law on the basis 
of the replies to a questionnaire submitted to the American governments, 
the additional protocol contained an article in which the contracting states 
were called upon to accept an obligation to prevent the use of the radio 
in order to carry on ‘‘systematie and hostile propaganda against the gov- 
ernment of any one of them, with the object of provoking rebellion against 
it or of encouraging its overthrow by violence. This obligation becomes all 
the greater where radio broadcasting is under the immediate control of the 
Government.’’ The draft protocol was subsequently amended by a com- 
mittee of the Council, and transmitted by the Council as a working docu- 
ment to the Caracas Conference. In its amended form the article on the 
use of the radio was qualified by a clause reading ‘‘ within the limits of their 
respective constitutional powers’’; and the more specific object of prevent- 
ing rebellion was broadened to read, ‘‘to incite to the use of force or vio- 
lence against the Government of any Contracting State.’’ 

In approving the draft protocol which the Council subsequently sub- 
mitted as a working document to the Caracas Conference, four of the mem- 
bers of the committee of the Council entered statements commenting upon 
particular aspects of the draft, only the United States, however, opposing 
specifically the article (VII) on the use of the radio, and announcing that 
if the article should remain in the definitive text, it would be necessary for 
the United States to make a reservation to it. The basis for the position 
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taken by the United States had been set forth in the reply of the United 
States to the questionnaire prepared by the Department of International 
Law. While emphasizing the undesirability of such propaganda directed by 
one American State against another and justifying the general policy of the 
American governments in refraining from it, within the limits of their 
constitutional authority, in particular from the dissemination of such 
propaganda by radio, whether under governmental control or otherwise, 
the United States reply continued: 


Any attempt to fix this general policy, however, into specific interna- 
tional treaty obligations and thus to translate it from the area of policy 
into the regime of law would, in the view of the Government of the 
United States, be fraught with grave dangers to freedom of speech, 
sacred in this Hemisphere and to democratic countries everywhere. 


The statement merits careful examination. The chief practical objec- 
tion to the proposed control of the use of the radio is the fact that it would 
be difficult to distinguish between criticism of foreign governments, which 
clearly could not be prevented without unconstitutional restrictions upon 
freedom of speech, and propaganda directed towards incitement to rebel- 
lion. In numerous cases the Supreme Court of the United States has at- 
tempted to draw the line marking utterances and publications having a 
direct tendency to incite to violence; but the ‘‘clear and present danger’’ 
test is obviously not applicable to radio broadcasts taking effect outside of 
the national jurisdiction. The possibilities of a strained interpretation of 
the proposed obligation may be seen in the statement made by the Argen- 
tine Delegation which asked for a phrasing of Article VII which would have 
included not only propaganda by radio but ‘‘by any other medium of 
communication,’’ and which preferred to eliminate the qualifying clause 
‘the object of which is to incite by force or violence.’’ 

In contrast with the position of the United States, the majority of the 
American governments appeared to believe that the limitation of the obli- 
gation to ‘‘systematic and hostile’’ propaganda was a sufficient protection 
against encroachment upon the normal freedom of speech as exercised in 
radio broadcasts, and they emphasized in the discussions of the committee 
of the Council the fact that radio broadcasts can attain their object across 
state lines precisely as effectively as if they were emitted within the juris- 
diction of the state. No vigilance along the frontier can stop them, and 
obstruction of them by jamming the waves is simply not practicable. 

Would the acceptance of the principle of control over the radio be cited 
against the United States so as to impede the activities of the Voice of 
America or of Radio Free Europe in their efforts to get behind the ‘‘Iron 
Curtain’’ and encourage resistance to dictatorships with which the United 
States has been at ‘‘cold war’’ for the past five years or more? In other 
words, could the United States agree to the principle of Article VII of the 
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additional protocol without having the principle quoted against it by the 
Soviet Union? Or in still other words, is it possible to discriminate be- 
tween governments which are within the regional group of states bound 
by continental solidarity and other governments which have closed their 
doors to communication between their peoples and the rest of the world 
and which have in that way made impossible the mutual understanding 
which is the first and most essential condition of peace? These questions 
are in a sense extraneous to the decision of policy in the matter of inter- 
American relations, yet their influence upon it may be decisive. 
C. G. FENwIcK 


NOTES AND COMMENTS 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Eighth Annual Meeting of the American Society of Interna- 
tional Law will take place in Washington, D. C., from April 22 to April 
24, 1954. The general topic for discussion will be ‘‘The Development of 
International Law, 1914—-1954.’’ Two sessions on the teaching of interna- 
national law will be held on Thursday, April 22, beginning at 9:30 a. m., at 
the Brookings Institution, 722 Jackson Place, N. W. Panel discussions 
will cover problems of scope and methods. Members of the panel leading 
the discussion on Thursday morning will be Professors W. W. Bishop, Jr., 
of the University of Michigan, Charles Fairman, of Washington University, 
St. Louis, Charles E. Martin, of the University of Washington, Seattle, and 
Myres S. McDougal, of Yale University. At the afternoon session, begin- 
ning at 2:30 p. m., Professor Willard B. Cowles of the University of 
Nebraska will preside, and the members of the panel will be Thorsten V. 
Kalijarvi, Deputy Assistant Secretary of State for Economic Affairs, Pro- 
fessor J. Eugene Harley, of the University of Southern California, and Pro- 
fessor Ruth C. Lawson, of Mount Holyoke College. General discussion 
from the floor will follow the panel discussions. 

On Thursday evening, April 22, at 8:15 p. m., the formal opening of 
the annual meeting will take place in the Hall of the Americas of the Pan 
American Union, 17th and Constitution Avenue, N. W. President Fenwick 
will deliver an address on ‘‘The Development of Collective Security, 1914- 
1954.’’ There will follow a discussion of the President’s address by mem- 
bers of the Society. 

The sessions on Friday, April 23, will be held at the Sheraton-Carlton 
Hotel. The morning session, beginning at 9:30 a. m., will be devoted to 
“‘The Law Governing Membership in the Community of Nations.’’ Pro- 
fessor Quincy Wright, of the University of Chicago, will deliver a paper on 
“Recognition and Self-Determination.’’ Professor Leo Gross, of the 
Fletcher School of Law and Diplomacy, will deliver a paper on ‘‘ Election 
of States to United Nations Membership.’’ Mr. Robert D. Hayton, of the 
University of California, will speak on ‘‘The Inter-American Regional 
Group.”’ 

On Friday afternoon at 2:30 p. m. the subject of discussion will be ‘‘The 
Expanding Field of International Law.’’ Professor John M. Howell, of 
Sweetbriar College, will speak on ‘‘Domestic Questions in International 
Law.’’ Professor Josef L. Kunz of Toledo University, will deliver a paper 
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on ‘‘Freedom of Information.’’ Professor Covey T. Oliver, of the Univer- 
sity of California, will speak on ‘‘The relation of International Law to Inter- 
national Relations.’’ 

On Friday evening at 8:15 p. m. there will be a discussion of the ‘‘ Rela- 
tion of Constitutional Law to International Law.’’ Observations on pro- 
posed amendments to the United States Constitution will be the subject of 
papers delivered by Mr. Herman Phleger, Legal Adviser of the Department 
of State, and Mr. George A. Finch, an Honorary Vice President of the 
Society. 

On Saturday morning, April 24, at 9:30 a. m., the members of the Society 
will be received at the White House by the President of the United States. 

The sessions will resume at 10:30 a. m. and will be devoted to committee 
reports and discussions. Among the committee reports to be discussed 
will be that by the Committee on Legal Problems of the United Nations. 
Following the committee reports there will be a business meeting of the 
Society for the election of officers and transaction of other business. At the 
conclusion of the business meeting there will be a meeting of the Executive 
Council of the Society. The sessions will conclude on Saturday evening, 
April 24, with the annual dinner at the Sheraton-Carlton Hotel at 7 p. m. 
The President of the Society will preside. EHF 


ADMIRAL PATRICK LYNCH 
[Translation | 


In reading the interesting case of Ker v. Illinois in Volume 47, No. 4 
[of the JouRNAL] there appears in a note on page 685 the following phrase: 
‘* Admiral Patrick Lynch, soldier of fortune serving in the Chilean Navy, 
had been appointed military governor’’... 

The expression ‘‘soldier of fortune’’ is not the proper one in the case of 
Vice Admiral Patrick Lynch, a Navy man by profession, as other members 
of his distinguished family, a Chilean gentleman, and a great soldier and 
statesman. Perhaps the name ‘‘Lynch’’ for a Chilean will seem unusual 
to those who know nothing about Chile, but they should know that the 
Washington of Chile is named O’Higgins and he was as much a Chilean 
as Admiral Lynch and as many other Chileans with Saxon, British, German 
and Italian names; they do not all bear purely Spanish names, they are not 
all Gonzalez, Perez or Lopez... . 

I believe that every North American would resent it if in speaking of 
a person of such stature as General Eisenhower he should be referred to as 
a ‘‘soldier of fortune’’ because he has become President of the country. 
This is the same case with Chileans regarding Admiral Patrick Lynch, a 
man of great military and political capacity and of broad common sense, 
as is shown by his part in the Ker case. ~~ 

Representative of Chile, United Nations 
Commission for the Unification and Re- 
habilitation of Korea 


NOTES AND COMMENTS 


Eprror’s Norte: 

I wish, thought I, that I could implead the historians (who, however, 
shall go unnamed) upon whom I relied for that characterization of Admiral 
Lynch, and let them carry the burden of answering Senor Montt’s com- 
plaint! Examining for myself the materials available on short order, I 
have concluded that ‘‘soldier of fortune’’ was wholly erroneous. I have 
found several biographical notes on Admiral Lynch, of which the following 
from the obituaries in the Annual Cyclopaedia for 1886 (p. 720)? appears 
to be the most satisfactory : 


Lynch, Patricio, a Chilian naval officer, born in Santiago [some 
say Valparaiso], Chili, in 1825 [18 October] ; died at sea in May, 1886. 
He was the son of a wealthy Irish merchant, who married a Chilian 
lady, was educated at Naval School in Santiago, and served in the ex- 
pedition to Peru in 1837. The Government sent him to England in 
1839, where he entered the navy as a lieutenant, and served with dis- 
tinction in the Chinese War of 1840—’42. He returned to Chili in 1847, 
re-entered the navy as a lieutenant, rose to be commander of a frigate, 
but left the service in 1854. In the war with Spain in 1865 he again 
joined the service, and held successive appointments as Naval Gov- 
ernor of Valparaiso, organizer of the National Guards with the rank of 
colonel, and captain of a man-of-war. In the war with Peru he was 
the first Chilian Governor of Iquique, and during the operations was 
the most successful of the Chilian commanders, conducting a naval 
and military expedition into the northern provinces of Peru, and 
taking part in the final campaign which resulted in the reduction of 
Lima. . . During the occupation he was appointed commandant at 
Lima, and sternly repressed the plundering that had been carried on 
under previous commanders. He suppressed the Calderon Govern- 
ment, arrested Don Garcia Calderon, and sent him a prisoner to Chili 
... He... conducted the evacuation of the country after the ratifi- 


cation of the peace. 


Appleton’s Cyclopaedia of American Biography, appearing in 1888 and 
hence close in time to the Admiral’s death, adds this: 


In recompense for his services he was promoted by congress to the 
highest rank of the Chilian navy, that of vice-admiral, and in 1885 
was sent as minister to Spain. In the following year he was recalled 
by his government to take charge of the Chilian legation at Lima, and 


1 Others are: that by Professor Isaac J. Cox, among the biographical notes appended 
to his translation of Luis Galdames’ A History of Chile (Chapel Hill, 1941), p. 489 
(based in part on V. Figueroa’s Diccionario histérico y biogrdfico de Chile, 4: 130, 
which I do not have at hand); Appleton’s Cyclopaedia of American Biography (1888), 
4: 63; the Enciclopedia universal ilustrada, Europeo-Americana, 31: 952; Encyclopedia 
Americana (1952), 17: 741; and the New International Encyclopaedia (2d ed. 1915), 
14: 512. Admiral Lynch is mentioned, in more or less detail, in Clements R. Markham, 
The War between Peru and Chile, 1879-1882 (1883); same, A History of Peru (1892) ; 
Anson U. Hancock, A History of Chile (1893); Charles E. Akers, A History of South 
America (rev. ed. by L. E. Elliott, 1930); and Jorge Basadre, Historia de la Repiblica 
del Peri (4th ed., 1949), Vol. 2. There is considerable variance in details. 


295 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


died on his passage homeward near the Canary islands. His remains 
were landed at Teneriffe, and afterwards transported by the ironclad 
‘*Blanco Encalada’’ to Chili, arriving in Santiago on 14 May, 1887, 
where they received magnificent funeral honors. 


I welcome Sefior Montt’s correction, and hope that the above statement 
does justice. I have become much interested in the Admiral, particularly 
because of his notable experience in administering a foreign occupation. 


CHARLES F'AIRMAN 


DRAFT CONVENTION ON ARBITRAL PROCEDURE OF THE 
INTERNATIONAL LAW COMMISSION 

The Draft on Arbitral Procedure of the International Law Commission, 
previously commented upon in this JouRNAL,’ has now taken the form of 
a Draft Convention on Arbitral Procedure.’ It is, therefore, appropriate 
to comment briefly upon certain matters of principle raised by the Draft; 
it is felt that the pages of this JouRNAL are not the place to discuss tech- 
nicalities of drafting and form. 

The Draft covers the topics of the underlying undertaking to arbitrate, 
the expression of that undertaking in the compromis, the constitution of 
the tribunal, the powers of the tribunal, the award, and the revision and 
annulment of the award. Rules of procedure, such as those found in 
the Rules of Procedure of the International Court of Justice, were de- 
signedly omitted from the Draft,* which confined itself in this respect to 
what might be termed the general law of arbitration. 

The Draft, as the Commission acknowledged, went beyond strict codifica- 
tion and included matters de lege ferenda.* The key to the understand- 
ing of the Draft, as a matter of the progressive development of international 
law, lies in its philosophy that once a written undertaking to arbitrate shall 
have been reached (Article 1), neither party may thereafter impede 
the carrying out of the undertaking. The question of the very existence 
of such an undertaking may be unilaterally submitted by application to the 
International Court of Justice for decision (Article 2). Once the under- 
taking to arbitrate is found to exist, procedures are provided in the Draft 
whereby the undertaking can be made fully effective. The failure of a 
party to carry out such an undertaking will not prevent the tribunal from 
being constituted by other means (Article 3), the compromis being drafted 
by others (Article 10), the proceedings being held in the absence of the 


1K. Carlston, ‘‘ Codification of International Arbitral Procedure,’’ this JOURNAL, 
Vol. 47 (1953), p. 203. 

2 Report of the International Law Commission Covering the Work of its Fifth Session 
1 June-14 August 1953, General Assembly, 8th Sess., Official Records, Supp. No. 9 
(A/2456), pp. 9-11; this JouRNAL, Supp., Vol. 48 (1954), pp. 19-26. 

8 Report of the International Law Commission, op. cit., p. 2. 

4 Ibid. 
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party (Articles 20 and 21), and a binding award rendered (Article 25). 
Not even ‘‘the silence or obscurity of international law or of the com- 
promis’’ may justify the tribunal in bringing in a finding of non liquet 
(Article 12). 

More specifically, if any party to an arbitration should fail to make 
the necessary appointment of an arbitrator or arbitrators, Article 3 pro- 
vides a method whereby such an appointment can validly be made by 
third parties. The procedure stipulated is less cumbersome than the 
Draft of 1952. The withdrawal and replacement of arbitrators is strictly 
regulated (Articles 5 to 8). Article 10 provides a method for the com- 
pulsory drawing up of the compromis in the event of the parties failing so 
to do. 

The Draft authorizes default judgments (Article 20), prohibits the 
bringing in of a finding of non liquet (Article 12), and gives the tribunal 
the power to extend the period for rendering the award as specified in the 
compromis upon the consent of one of the parties. The wisdom of grant- 
ing power to the tribunal to extend its term subject only to the consent 
of one of the parties may well be questioned in the light of the notorious 
tendency of arbitral proceedings to become protracted even when subject 
to specific limitations in the compromis. 

The Draft establishes a period of limitations comprising ten years from 
the rendering of the award after which no proceedings for revision may 
be had, even though discovery of new facts shall not until then take place 
(Article 29). The freedom of the parties either to include or not to 
include such a provision in the compromis, which was accorded by Article 
55 of the Hague Convention of 1899 and Article 83 of the Convention 
of 1907, is accordingly removed under the Draft. The principle that 
‘‘nothing is settled until it is settled right’’ is now limited by the principle 
of the finality of the award. 

The Draft provides for recourse to the International Court of Justice 
to regulate claims of nullity of the award, subject to time limitations, the 
longest of which is six months from the rendering of the award (Articles 
30 to 32). Comment upon these provisions has heretofore been made by 
the writer.** It may be briefly observed at this point that, to the extent 
the limited grounds for nullity stated in Article 30 should in practice fail 
to include any specific charge of nullity, the present anarchic system of 
leaving the regulation of such claims to the parties themselves would be 
preserved. Thus it is not clear that fraud in the submission of evidence, a 
clear ground for nullity under practice,® is covered by the provision for 
“‘a serious departure from a fundamental rule of procedure’’ (Article 
30(c)). If embraced within the concept of newly discovered facts under 


4a See Carlston, loc. cit., at pp. 224-225. 
5See K. S. Carlston, The Process of International Arbitration (New York, 1946), 
Sees. 18-20. 
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proceedings in revision (Article 30),° it then becomes subject to the various 
restrictions and conditions provided for such cases, and the question would 
be decided by the original tribunal, if possible, rather than by the Inter- 
national Court of Justice. Another ground for nullity designedly omitted 
by the Commission’ is that of the invalidity of the compromis. 

Opposition to the Draft was manifested by a number of governments. 
In general, such opposition was centered on the principle of ‘‘ judicial 
arbitration’’ established by the Commission in the several articles above 
noted.* Question was also raised as to the effect of the Draft on prior 
commitments of states which were parties to general arbitration treaties, 
such as the Revised General Act for the Pacific Settlement of International 
Disputes adopted by the General Assembly on April 28, 1949.° 

Certain conclusions as to the Draft may be briefly suggested: 

(1) The chief significance of the Draft lies not in its articles which 
were in the nature of codification, but rather in its articles introducing the 
principle of ‘‘ judicial arbitration.’’ 

(2) The Draft does thereby provide a means of preventing such abuses 
of power as occurred in the recent case involving the interpretation of the 
Treaties of Peace with Bulgaria, Hungary and Rumania’? and a few 
other similar cases involving a failure to carry out an agreement to arbi- 
trate. 

(3) The system thus introduced by the Draft might be described as 
involving the compulsory carrying out of an undertaking to arbitrate. 
However, the system is not made optional as to parties but is made to apply 
to any written undertaking whatsoever to arbitrate. 

(4) The system of ‘‘judicial arbitration’’ envisaged by the Draft is 
already in substance available to states in the International Court of 
Justice, subject to the provisions of Article 35, paragraph 2, of the Court’s 
Statute in the case of states not parties to the Statute. 

(5) The process of international arbitration is one of a number of 
procedures, such as mediation, available to states for the purpose of bring- 
ing about a pacific settlement of disputes. If the Commission wished 
to establish a new system of ‘‘judicial arbitration,’’ it should not be 
by way of supplanting and transforming the process that has served inter- 


6 See Commentary on Draft on Arbitral Procedure (U. N. Doc. A/CN. 4/L. 40, May 
5, 1953), p. 111. 

7 Op. cit. (supra, note 2), p. 6. 

8 Id. at pp. 32-36. The Netherlands questioned ‘‘whether in this way arbitration 
will not be divested of one of its specific characteristics and whether this may not 
entail the impossibility for arbitration to maintain itself beside international judicature. 
In other words: may not arbitration lose its attractiveness for States?’’ Id. at p. 35. 

9Id. at p. 36. 

10 Carlston, ‘‘Interpretation of Peace Treaties with Bulgaria, Hungary and Rumania, 
Advisory Opinions of the International Court of Justice,’’ this JoURNAL, Vol. 44 (1950), 


p. 728. 
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national society so well, but instead by way of establishing an additional 
or supplemental means for pacific settlement for such states as might wish 
to import it into their relations with others. 

(6) A draft not reflective of the views of states and not likely to be 
adopted by any appreciable number of them serves but little useful purpose 
in the growth of international law. Several of the comments of govern- 
ments indicate strong objections to the tenor of the present Draft. Only 
time will tell whether this attitude will be general among states. To the 
extent that it may be formally adopted, the net effect in the practice of 
the signatory states may very well be merely to avoid giving any commit- 
ment to arbitrate a dispute until all the details have been worked out in the 
compromis, which would then be made to supersede pro tanto the terms 
of the Draft. 

(7) It may be desirable for the Draft to make clear the relation of 
certain of its articles to prior conventions on arbitral procedure, such 
as the Revised General Act, and also provide a means for governments to 
make reservations to such of the articles as they might not be in a position 


to accept.* 
KENNETH CARLSTON 


HUMAN RIGHTS IN EUROPE 


The complex development of European ‘‘supra-national’’ integration 
acquired the first stone of its social foundation’ by the entry into force 


on September 3, 1953, of the Council of Europe’s Convention for the Pro- 
tection of Human Rights and Fundamental Freedoms, which was signed 
at Rome November 4, 1950.° A Protocol embodying three additional 


* The Draft was discussed extensively in the Sixth Committee of the General Assembly 
during its Eighth Session in the Fall of 1953. The General Assembly adopted a reso- 
lution to transmit to Member States the Draft, ‘‘together with the observations made 
thereon in the Sixth Committee,’’ with a view to the submission by governments ‘‘ of 
whatever comments they may deem appropriate, if possible, before 1 January 1955,’’ 
and to ask the Secretary General to include the question in the provisional agenda of 
the Tenth Session. [Ep.] 

1 The Statute of the Council of Europe of May 5, 1949, empowers it to reach agree- 
ments for ‘‘common action in economic, social, cultural, scientific, legal and adminis- 
trative matters and in the maintenance and further realization of human rights and 
fundamental freedoms.’’ 

2 Text as signed, in this JOURNAL, Supp., Vol. 45 (1951), p. 24; as ratified, United 
Kingdom, Treaty Series 71 (1953), Cmd. 8969. Ratifications deposited: Denmark, April 
13, 1953; Federal Republic of Germany (with reservation), Dec. 5, 1952; Greece, March 
28, 1953; Iceland, June 29, 1953; Ireland (with reservation), Feb. 25, 1953; Luxem- 
bourg, Sept. 3, 1953; Norway (with reservation), Jan. 15, 1952; Saar, Jan. 14, 1953; 
Sweden, Feb. 4, 1952; United Kingdom, March 8, 1951. Belgium, France, Italy, 
Netherlands and Turkey had not deposited as of Jan. 15, 1954. 

The United Kingdom notified its extension to the following on Oct. 23, 1953: Aden, 
Bahamas, Barbados, Basutoland, Bechuanaland, Bermuda, British Guiana, British 
Honduras, British Solomon Islands, Channel Islands (Bailiwicks of Jersey and Guern- 
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rights, signed at Paris March 20, 1952, lacks a single ratification for entry 
into force. Five other conventions relating to social security, medical 
assistance, equivalence of university credits and common patent laws, 
signed at Paris December 11, 1953, are further steps among the 15 nations 
of the Council of Europe in seeking social conformity in their several sys- 
tems of polity. 

The Human Rights Convention and Protocol are made ‘‘an integral part 
of the present Statute’’ by Article 3 of the Draft Statute of the European 
Political Community of March 10, 1953, which the Council of Ministers 
reviewed March 30, 1954, at Brussels. Article 45 of the Draft Statute 
provides for appeal of human rights questions; Article 90, for extension of 
the convention to other states; Article 116 makes guaranty of the conven- 
tional rights a condition of accession to the Statute of the Community ; and 
Article 111 stipulates an elaborate procedure for ‘‘modification of the 
definition of human rights and fundamental freedoms guaranteed’’ by the 
Statute. All this will imbed those guaranties pretty deeply in the Euro- 
pean Political Community; it would be equally difficult to put more in 
or take any out. 

The convention and protocol are ‘‘first steps for the collective enforce- 
ment’’ of 18 of the 30 articles of the Universal Declaration of December 
10, 1948,* between ‘‘countries which are like-minded and have a common 
heritage of political traditions, ideals, freedom and the rule of law’’— 


certainly a condition precedent for such a project. Only 15 of the 66 
articles of the convention set forth the contractual version of the guaranties, 
the rest of it being devoted to ways and means of securing them and of 
defending them in case of violation. The protocol ® adds three more rights 


sey), Cyprus, Falkland Islands, Fiji, Gambia, Gilbert and Ellice Islands, Gold Coast, 
Jamaica, Kenya, Gibraltar, Leeward Islands, Federation of Malaya, Malta, Isle of 
Man, Mauritius, Nigeria, Northern Rhodesia, North Borneo, Nyasaland, St. Helena, 
Sarawak, Seychelles, Sierra Leone, Singapore, Somaliland, Swaziland, Tanganyika, 
Trinidad, Uganda, Windward Islands (Dominica, Grenada, St. Lucia, St. Vincent), 
Zanzibar; at its request, the Kingdom of Tonga (U. N. Doc. E/CN. 4/554/Add. 2). 

Denmark acceded for Greenland. 

8Ad Hoc Assembly ... Draft Treaty embodying the Statute of the European 
Community (Paris, Secretariat of the Constitutional Committee, 1953). 

4The convention repeats, rephrases or elaborates the provisions of the Universal 
Declaration in Arts. 2-5, 8-12, 16, 18-20, 29 (2) and 30; the protocol utilizes Arts. 
17, 26 (1, 3) and 21 (3) of the Declaration. 

5U. N. Doe. E/CN. 4/554/Add. 1; United Kingdom, Mise. No. 7 (1952), Cmd. 8535. 
Ratifications of the protocol were deposited with those for the convention by Denmark, 
Greece (with reservation), Iceland, Ireland, Luxembourg (with reservation), and the 
Saar, and for Norway Dec. 18, 1952; Sweden (with reservation), June 22, 1953 and 
United Kingdom (with reservation), Nov. 3, 1952. (U. N. Doe. E/CN. 4/554/Add. 2.) 
Belgium, France, Federal Republic of Germany, Italy, Netherlands and Turkey have 
not ratified. 
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which are quoted here in completion of the convention as printed in the 
Supplement to this JourNAL, Vol. 45, p. 24: 


Art. 1. Every natural or legal person is entitled to the peaceful 
enjoyment of his possessions. No one shall be deprived of his pos- 
sessions except in the public interest and subject to the conditions 
provided for by law and by the general principles of international 
law.® 

The preceding provisions shall not, however, in any way impair the 
right of a State to enforce such laws as it deems necessary to control 
the use of property in accordance with the general interest or to secure 
the payment of taxes or other contributions or penalties. 


Art. 2. No person shall be denied the right to education. In the 
exercise of any functions which it assumes in relation to education and 
to teaching, the State shall respect the right of parents to ensure 
such education and teaching in conformity with their own religious 
and philosophical convictions." 


Art. 3. The High Contracting Parties undertake to hold free 
elections at reasonable intervals by secret ballot, under conditions 
which will ensure the free expression of the opinion of the people in 
the choice of the legislature. 


Article 64 of the convention prohibits general reservations and permits 
reservations to a particular provision only to the extent that a law in 
force is not in conformity with the provision. It is remarkable that only 
three reservations to the 15 guaranties of the convention were recorded, 
though four were made to the three guaranties of the protocol. Careful 
drafting explains somewhat the paucity of exceptions, but their small 
number also suggests a substantial identity in the national laws of 15 
states. All the reservations seem to be minor. Ireland does not intend 
to extend free legal assistance under Article 6(3) (c) beyond its present 
law; the German Federal Republic limits punishment of crime under 
Article 7 to prior provisions of law (Basic Law, Article 103, par. 2), and 
Norway limits religious freedom under Article 9 by a provision of its 
Constitution of May 17, 1814, ‘‘whereby Jesuits shall not be tolerated.’’ 


® Luxembourg reserved the provisions of the law of April 26, 1951, regarding the 
liquidation of certain ex-enemy property, rights and interests, subject to sequestra- 
tion. 

7 For Greece the application of the word ‘‘philosophical’’ will ‘‘conform with the 
relevant provisions of internal legislation.’’ 

The United Kingdom accepted the second sentence ‘‘only so far as it is compatible 
with the provision of efficient instruction and training, and the avoidance of unreason- 
able public expenditure.’’ 

Sweden will not exempt children from studying certain subjects in state schools by 
reason of their parents invoking their own philosophical convictions, and will not grant 
children not belonging to the Swedish Church exemption from study of the Christian 
religion unless the school has ‘‘a properly organized system of religious instruction.’’ 
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One reservation was made to the protocol article on property and three 
interpretations with respect to education.* 

Though the convention is in force for ten states, the machinery ‘‘to ensure 
the observance of the engagements undertaken’’ is not. The European 
Commission of Human Rights will be elected in an individual capacity 
by the Committee of Ministers of the Council of Europe in number equal 
to that of the ‘‘high contracting parties,’’ presumably the states which have 
ratified. Such parties may refer an alleged breach of the convention by 
another party to the commission ‘‘after all domestic remedies have been 
exhausted.’’ Petitions ‘‘from any person, non-governmental organiza- 
tion or group of individuals claiming to be the victim of a violation’’ may 
be received, examined by a subcommission and, if not so resolved, reported 
to the Committee of Ministers, whose decision is binding; but this juris- 
diction is effective only when six parties declare acceptance of that com- 
petence. Denmark (for two years), Ireland and Sweden have made the 
declarations under Article 25. This optional jurisdiction is similar to 
that conferred on the Council of the League of Nations by treaties and 


declarations regarding minorities. 

Articles 38-56 of the convention concerning the European Court of 
Human Rights, are purely tentative, since the members will not be elected 
by the Consultative Assembly of the Council of Europe until eight parties 
‘fas compulsory tpso facto 


make declarations under Article 46 recognizing 
and without special agreement the jurisdiction of the Court in all matters 
concerning the interpretation and application’’ of the convention. Only 
Denmark (for two years) and Ireland have so declared. Before and after 
the court exists, such disputes could go to some other forum by special 
agreement. Cases alleging violation of guaranties which are not settled 
by the commission may be referred to the Committee of Ministers of the 
Council of Europe or the court. The consent of the parties either for the 
particular case or under the declaration accepting compulsory jurisdiction 
is required to bring a ease to the court, which may then be done by the 
commission or by a party to the convention whose national is alleged to be 
a victim, which referred the case to the commission or against which the 


complaint is lodged. 
The convention may be denounced only after five years. It will be 
interesting to note whether the commission and the court are both function- 


ing by September, 1958. 


Denys P. MYErs 


IMMUNITY OF FOREIGN STATES FROM GERMAN JURISDICTION 


The Landgericht in Kiel, Germany, in a decision of March 19, 1953 (Neue 
Juristische Wochenschrift, 1953, p. 1718; Monatschrift fiir Deutsches 
Rechts, 1953, p. 489), dismissed the plea of the Kingdom of Denmark based 


8 See their description in notes 6 and 7 above. 
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on sovereign immunity. An action for damages arising out of an acci- 
dent on a Danish bus belonging to the Danish state railway was con- 
sidered concerned not with a transaction of the foreign government jure 
imperu, but jure gestionis. Said the court: 


Increasingly the viewpoint is taken in legal literature that a distinction 
be made between the state as a sovereign and as a subject of private 
law, and that as far as it has become active in private law fields, it is 
necessarily subject to a foreign jurisdiction. . . . Rejection of the old 
legal concept is basically founded upon the fact that sovereigns par- 
ticipate in economic activities in a constantly increasing manner. 
Their exemption from a foreign jurisdiction also in private law fields 
would amount to damaging their creditors by refusing them appropri- 
ate legal protection. Moreover, it could develop into a hindrance 
(auswirken als ein Hemmnis) in international economic transactions. 
In Switzerland, Italy, Belgium, and in part in France, the courts have 
already adopted the viewpoint also taken by this chamber. | Trans- 
lation | 


Similarly, the Court of Appeals in Hamm, Germany, in a decision of 
April 4, 1951 (2 Rechtsprechung zum Wiedergutmachungsrecht (1951), 
p. 258), had reversed a decision dismissing a restitution action of the 
former (Jewish) owner of real property in Germany, which had been sold 
during the Nazi regime to the Italian state. Said the appellate court: 


The international [law] court decisions [internationale Rechtspre- 
chung |, in ever increasing manner, have adopted an exception from the 
international law principle [immunity of the sovereign from foreign 
jurisdiction] in all cases where the foreign state acts not in exercise 
of its sovereign rights but in private law fields. In this regard the 
principle of exemption of foreign states from domestic jurisdiction 
has been broken down in all countries in recent decades to a con- 
stantly increasing extent. In international private law, the principle 
has been developed that jurisdiction over a foreign state exists in 
principle when the latter appears in the transaction in question not 
as a sovereign, but as the subject of private rights and obligations 
(ef. Riezler, Internat. Zivilprozessrecht, 1949, §41, especially no. 4). 
In Italy, also, this principle is now recognized throughout [durchweg}. 
[Translation | 
On the other hand, Mexico was granted exemption from German juris- 
diction when the heir of the former owner of real property in Hamburg, 
Germany, claimed its restitution as a persecutee of the Nazi regime. The 
foreign state had bought the property for its consulate in Hamburg; the 
building had been destroyed in an aerial bombardment. The Restitution 
Chamber in Hamburg, in a decision of September 28, 1951 (4 Rechtsprech- 
ung zum Wiedergutmachungsrecht, 1953, p. 177, with critical note ibid., 
p. 324), took the viewpoint that Article 25 of the Bonn Constitution, 
whereby ‘‘the general rules of international law are part of the Federal 
law,’’ does not allow any application against a foreign state of Military 
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Law No. 59 providing for restitution of property transferred as a conse- 
quence of Nazi measures against persecutees. Said the court: 


The designation of the real property by the foreign state for the pur- 
pose of the Mexican consulate in Hamburg comprises the execution 
| Vornahme| of a sovereign state act on foreign territory, to safeguard 
[Wahrnehmung] state interests in Germany, which was permitted 
according to the practice of all States and the principles of inter- 
national law. Such a transaction jure imperti cannot be interfered 
with by the state which allows the consul of the foreign state to 
perform his functions. . . . The restitution offices have no authority 
to interfere with the determination on the future use of the real 
property and to frustrate a possible purpose of the reconstruction 
of a consulate building. . . . The United States of Mexico cannot be 
requested by a German Restitution Chamber to discuss a measure 
which constitutes an interference into a public-law determination of 
the Mexican State, without express consent of a central organ which 
is competent to represent the state. [Translation] 


The decision of the Restitution Chamber does not deal with the application 
of Article 20 of the German Law on Civil Jurisdiction (GVG), whereby 
foreign sovereigns are not exempt from German jurisdiction when an 
exclusive in rem jurisdiction exists, ‘‘sinee the consistency [ Vereinbarkeit | 
of that provision with Article 25 of the Bonn Constitution may be doubt- 
ful.’’ The court further does not consider the contrary decision of the 
Court of Appeals in Hamm (mentioned above), though in that case the 
purpose for which the real property was bought by the Italian state from 
the persecutee had not been disclosed in the decision. 

A more recent decision of the Restitution Chamber in (West) Berlin, of 
October 3, 1953 (4 Rechtsprechung zum Wiedergutmachungsrecht (1953), 
p. 368), denying immunity to the Republic of Latvia, follows the decision of 
the Court of Appeals in Hamm. It is digested in this JourRNAL, Vol. 48 
(1954), p. 161. The aforementioned decision of the Landgericht in Kiel 
of March 19, 1953, from which no appeal was taken, is commented upon 
by Professor Bernhard C. H. Aubin, Lausanne (Switzerland), in 9 Juristen- 
zeitung (1954), p. 118, with further references to German cases and other 


authorities. 
MartTIN DoMKE 


PSYCHOLOGICAL IMPEDIMENTS TO EFFECTIVE INTERNATIONAL CO-OPERATION 


The smooth and effective co-operation of independent sovereign states 
which form international organizations is of paramount importance both 
for the purposes of the scientific study of international relations and for 
the very practical reason of the maintenance of peace. How can such 
effective co-operation best be achieved? What are the conditions for its 
success? What are the impediments preventing its success? There are 
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numerous social scientists who have examined the political, economic, 
social and technical aspects of this question, but there have been relatively 
few who have analyzed the psychological side of the problem. It is there- 
fore all the more important that a social scientist, who, because of the posi- 
tions he has occupied as Minister for Economic Affairs in his country, 
and now as director of one of the more successful international functional 
organizations, is well equipped and experienced in the intricate problems 
of international co-operation, should come forward with a psychological 
analysis of the problem of international co-operation. Professor Gunnar 
Myrdal, Executive Director of the United Nations Economic Commission 
for Europe, makes this analysis in a paper which bears the title at the head 
of this note, and which he presented recently at a joint meeting of the 
American Psychological Association and the Society for the Psychological 
Study of Social Issues. At that meeting the Kurt Lewin Memorial Award 
was conferred on Professor Myrdal in recognition of the great services 
he has rendered to the social sciences and for his contribution towards 
international co-operation. 

Myrdal’s analysis of present-day international relations opens with 
an appraisal of the well-known trend which may be observed everywhere 
in the world today, namely, the co-existence of the phenomenon of inte- 
gration on the national seale, as contrasted to disintegration in the inter- 
national sphere. Whereas, as a consequence of technical developments 
and social progress, national states are becoming increasingly integrated 
internally, that is to say, standards and modes of living are becoming 
gradually equalized, and whereas, as an effect of these very same technical 
revolutions, the interdependence of the some seventy national states is 
bound to increase in a rapidly shrinking world, at the same time very 
definite signs of disintegration are to be felt on the international level, 
not only economically and financially, but also politically. One of the 
most visible signs of this disintegration—the roots of which lie in the 
mounting tide of aggressive nationalism—is the East-West chasm, but signs 
of it are also visible inside the Western bloc. What are the psychological 
reasons for this disintegration? Professor Myrdal finds one answer to 
this question in the strength of the loyalty of the individual towards 
his own national state as contrasted with the weakness of his loyalty towards 
a world society—which it must be admitted is as yet non-existent. Al- 
though Myrdal agrees with Dr. Brock Chisholm, Director of the World 
Health Organization and himself an indefatigable servant of the cause 
of international co-operation (a former recipient of the Kurt Lewin Me- 
morial Award), that it is the task of education to prepare people from 
their early childhood to become members of a world community, he believes 
that the aforementioned dilemma can hardly be met in the present stage 
of international organization, because of the absence of a world society 
towards which the loyalty of the citizens of the individual states could be 
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educated. This point could be discussed, but to go on with the main find- 
ings of Professor Myrdal’s analysis: national loyalty conditions the at- 
titude of national citizens towards foreign nations and that attitude is 
characterized by instability and opportunism and conditioned by the 
interests—real, fake or imagined—of the citizens’ own state. In order to 
make the absence of emotional calm, rationality and continuousness of 
these attitudes better felt, the author would be edified if a moment of 
silence could be consecrated at church services or other public occasions 
devoted to the memory of everyone’s earlier opinions in the field of 
foreign policy. 

Of course, governments are prone to exploit the aggressiveness of their 
citizens and to provide dynamics for their irrational impulses in the field 
of foreign relations; this is all the more so because international exigencies 
and grievances can be utilized to distract attention from internal diffi- 
culties. Thus are new tensions created and existing ones aggravated. 
The bondage of national loyalty creates, increases and perpetuates a 
cultural isolation which is so deeply rooted that it cannot be overcome by 
tourist visits or other casual exchanges. This later momentum is very 
serious because international tensions often emerge, not so much from 
conflicting national interests as from a false perception and mistaken ideas 
about these interests, and cultural isolation decreases the possibility, by 
means of rational knowledge, of a modification and control of such at- 
titudes, and hinders a rectification of information and experiences. And 
so, whereas national citizens are the victims of their own self-induced 
tensions, they are at the same time disarmed and without defense against 
propaganda which exploits these tensions. 

That, very briefly, is Professor Myrdal’s analysis of the main psycho- 
logical impediments to present-day international co-operation. And the 
remedy? The professor only timidly hints at the remedy, which could be 
found in the development of international functional organizations and the 
training of adequate personnel which could become the nucleus of the 
world citizenship of tomorrow. It is not possible here to go into the 
details of Myrdal’s demonstration of this point; a few remarks can, how- 
ever, be made. It is a fact that within these functional organizations 
the public display of national controversies, which result in the oratorical 
gladiator-like contests which rage in international political gatherings, 
is replaced by a generally calm, dispassionate discussion and search for 
compromise from which may eventually emerge positive results for the 
common good. Service within the secretariat of those organizations breeds 
men and women for whom the common interests of a world society are 
more than a bare abstract idea, and who value international co-operation 
above national deification. Professor Myrdal’s analysis of this point 
deserves careful attention. 
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One could of course raise here the question as to whether the movement 
towards the development of a world society, or at least towards interna- 
tional organizations of an ever-increasing range, should not go hand in 
hand with education towards world citizenship. One could also question 
whether the professor does not place too much emphasis on the value of 
the ‘‘expert,’’ the ‘‘technician’’ as opposed to that of the politician, and 
whether he does not overvalue the ‘‘technical’’ factor in international co- 
operation, in contradistinction to the ‘‘political’’ factor. The present re- 
viewer is in agreement on this point with Professor Paul Guggenheim and 
several other social scientists that the political factor is the decisive socio- 
logical factor in international relations. But Myrdal’s brilliant analysis 
does force us to ask ourselves whether it is not necessary to reconsider our 
previous attitudes towards this problem. Reflection also forces us to 
ponder whether in the present situation of the world scene with its intoler- 
able and most dangerous emphasis on exaggerated nationalism, of which 
many politicians are if not the only, certainly the most efficacious pro- 
moters, the psychological impediments to international co-operation could 
not better be overcome by the silent, patient and dispassionate work of 
technicians than by the sabre-rattling of politicians. 

Laszlo LEDERMANN 
University of Geneva 


SOVIET COMMENTS ON INTERNATIONAL LAW AND RELATIONS 


The perusal of the Soviet press for 1953 and the beginning of 1954 makes 
one feel that the post-Stalinist regime has remained faithful to his pattern 
of thought and of government. The campaign for the elections to the 
Federal Supreme Soviet that was taking place in the first months of this 
year followed the well-known Stalinist model of one-slate elections. Soviet 
lawyers continue to repeat hackneyed Stalinist slogans. The only new 
note is the reiteration of Malenkov’s assurance that all international dis- 
putes may be solved through negotiations. 

Sovetskoe Gosudarstvo i Pravo insists on the Soviet plan for the pro- 
hibition of the use of atom bombs and other means of mass destruction 
without adding any new and more helpful suggestion (D. I. Kudryavtsev, 
“The struggle of the USSR for the prohibition of atomic weapons,’’ in 
issue No. 5, September, 1953, pp. 53-62). While mentioning Hiroshima 
and Nagasaki, the author did not fail to level accusations against the United 
States (the general tone of the Soviet law journal remained in those closing 
months of 1953 as hostile to the West as in Stalin’s lifetime) : 


... the action of the United States was not motivated by military 
necessity, but by the desire to experiment with a new weapon of mass 
extermination of human beings. The atomic bombing had for effect, 
according to the American estimates, killing or burning some 200,000 
civilians. (p. 53.) 
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Stalin, however, accepted the news calmly and did not voice any such 
opinion at the Potsdam Conference. 

Another author, S. V. Molodtsov, upholds the unlimited right of the 
Soviet Union to use the veto power in the Security Council (‘‘The rule of 
unanimity of the permanent members of the Security Council—the im- 
movable foundation of the United Nations,’’ issue No. 7, December, 1953, 
pp. 44-57). Soviet lawyers who live happily in their world of logical 
contradictions affirm, on the one hand, that the sovereign equality of all 
nations, great and small, is the foundation of international law, but assert 
no less vigorously, on the other, the right of the great Powers to rule the 
international community. Thus, the rule of unanimity of all members of 
an international organization is vehemently denounced: 


The League of Nations was built up on a pseudo-democratie principle 
of a formal equality of all members of the League. The decisions of 
the Council of the League could be adopted only by the unanimous 
vote of all the members of the Council. The same principle was fol- 
lowed in the deliberations of the general assembly of the League of 
Nations. This pseudo-democratic basis of action of the League of 
Nations provided the opportunity for the imperialist Powers completely 
to paralyze at any time this action to suit their own aggressive objec- 
tives. . . . It was necessary to create such an organ . . . which was 
able to take quick and effective measures for the maintenance of inter- 
national peace and security. (p. 46.) 


This argument could be as well turned against the requirement of unanimity 
of the great Powers which has paralyzed the Security Council and could be 
used in defense of the ‘‘Uniting for Peace’’ Resolution which was intended 
to enable the United Nations to take quick and effective measures against 
aggression. But the Soviet author does not see any analogy between the 
two situations and calls the League principle of unanimity of all members 
a ‘‘vile’’ one, while considering the requirement of unanimity among the 


’ 


permanent members of the Security Council, of course, ‘‘ progressive.’ 
(pp. 46-47.) 

S. V. Molodtsov admits that an abstention of a permanent member does 
not invalidate a decision of the Security Council, but rejects the Western 
view that an absence has the same legal effect (p. 53). He also makes 
clear that all attempts at a revision of the Charter will meet with a Soviet 
veto in the form of a refusal to ratify the amendments (p. 55). The 
Soviet remedy for all the ills of the United Nations is the return to the 
situation of the forties, nay, an ‘‘improvement’’ by adding the veto of 
Communist China to the Soviet. 

Our Soviet colleagues detect aggression and imperialism everywhere, 
except in Northern Korea and Eastern Europe where everything is for the 
best in the best of Soviet worlds. Thus, the European Defense Community 
continues to be under fire, while the Organization of American States 
receives the honor of being listed as an aggressive bloc comparable to the 
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NATO. V. I. Lisovsky expresses his feelings in the very title of his article: 
“‘The agreement concerning a ‘European Defense Community’—a tool 
of aggression’’ (issue No. 7, pp. 122-126). The E.D.C. is charged in advance 
with all possible mortal sins: it will be a branch of the aggressive NATO; 
it will help in carrying out the imperialist plans of American monopolies 
through the enlistment of services of the German militarists; it will estab- 
lish the predominance of the German, French and Italian reactionaries 
over the small nations—Belgium, Holland and Luxembourg; and it will 
violate Articles 51, 52, 53 and 54 of the Charter. 

The Organization of American States fares no better. It is interesting 
to note, not for the first time, Soviet interest in the Western Hemisphere. 
If this interest were to be measured by the violent tone of the article 
devoted to the O.A.S., it would be rather intense. S. A. Gonionsky also 
aptly summarizes the contents of his article in the title, ‘‘The Organi- 
zation of American States—a weapon of United States monopolies’’ (issue 
No. 5, pp. 144-151). The Treaty of Rio de Janeiro of 1947 is not only 
aggressive but contrary to the Charter (p. 145). The Colombian poli- 
tician, Gaetan, was killed during the Bogoté Conference by agents of 
the United States and Colombian reactionaries (p. 146). Dr. Alberto 
Lleras was selected as the Secretary General of the O.A.S. ‘‘by the Ameri- 
eans,’’ because he is ‘‘of Colombian nationality but also an American 
servant by profession’’ (p. 147). ‘‘However, the assistant secretary gen- 
eral is in fact the head of the secretariat and of the other organs of the 
O0.A.S. An American by the name of Manger is such an ‘assistant’ and 
in fact one of the leading personalities within the O.A.S.’’ (p. 147). Of 
course, the only reasons for the existence of the O.A.S., according to the 
Soviet author, are one hundred military bases which the United States 
maintains in the Western Hemisphere, and the promotion by the United 
States of reactionary and servile governments in the Latin American 
countries (pp. 147-149). The only government in the Western Hemi- 
sphere which deserves a Soviet honorable mention is that of Guatemala 
for its hostility to the United Fruit Company and to the ‘‘fascist’’ Organi- 
zation of Central American States (p. 149). The Bogota resolution on the 
continuation of diplomatic relations with American governments formed 
after a coup or a revolution is taxed as a means of United States policy to 
install servile governments through violent action, although the Soviet 
Union upholds the same concept in regard to the Communist government of 
China (p. 150). The author ends by enumerating the ‘‘peace-loving’’ 
Soviet efforts in the Western Hemisphere, as the pro-Communist cultural 
fronts and the Soviet bloc trade agreements with Argentina, Brazil, Peru, 
ete. (p. 151). 

Legal subjects are treated in the same vein. Sovetskoe Gosudarstvo i 
Pravo prints a laudatory review of a book by an obviously pro-Communist 
Colombian lawyer, L. Perez, El delito de propaganda belica (Bogota, 1951) 
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(G. I. Morozov, ‘‘ War propaganda—the most serious offense against peace,’’ 
issue No. 7, pp. 146-150). L. Perez writes: 


. . the Fatherland of Socialism has never mobilized a soldier to 
subjugate other States, it does not hold military bases in foreign 
lands, it does not conclude defense pacts which are nothing but a 
pretext for the armament of discredited governments and for the en- 
gineering of a catastrophe. (p. 147.) 


He must be ‘‘a militant fighter for peace,’’ as the Soviet reviewer calls 
him, if he believes in all this; he probably has never heard of the subjuga- 
tion of Eastern Europe by the Soviet armies, of the Soviet military bases 
in Finland, not to mention the satellite countries, and of the several al- 
liances concluded by the Soviet bloc states. One is not surprised to find 
out that the Colombian author 


unmasks American propaganda which helps American bosses to wage 
anti-democratic policy through its spreading among the popular masses 
the fear of an imaginary ‘‘threat’’ of war to be unleashed by the 
democratic States [read: the Soviet Bloc]. (p. 148.) 


He would decapitate for war propaganda a considerable number of people, 
because he says: ‘‘Criminal legislation should be used against the pro- 
tagonists and propagandists of the North Atlantic Pact.’’ (p 148.) The 
Soviet commentator includes Professor Quincy Wright among those to be 
tried for war propaganda, because ‘‘he published in the American Journal 
of International Law an article in which he stated that war propaganda 
should also include in its definition propaganda of revolution. Such 
advocates of war propaganda try to mislead world public opinion by sub- 
stituting the struggle for the preservation of the capitalist order which 
is hated by the popular masses for the struggle for peace.’’ (p. 148.) One 
does not know for certain what kind of penalty would be meted out to 
Professor Wright, because the Colombian lawyer writes : 


He considers it indispensable to sentence all convicted of the crime 
fof war propaganda] to imprisonment. He points, however, to ‘‘the 
high official posit,on of the criminal or to his influence on public 
opinion’’ as an aggravating circumstance which should result in a 
more severe punishment [probably capital punishment]. (p. 149.) 


Although the Colombian author is generally complimented by the Soviet 
reviewer, he is criticized for his ‘‘bourgeois pacifism and objectivism’’ 
which prove that he ‘‘has not yet freed himself of the influence of bourgeois 
science.’’ (p. 150.) 

Another foreign author has deserved well of the Soviet Union. This 
time it is an Austrian lawyer, H. von Brandweiner, who in 1951 published 
in Vienna a pamphlet entitled: ‘‘Die Rechtsstellung Oesterreichs.’’ He 
is praised in another book review by L. Ya. Dadiants (issue No. 5, pp. 
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169-172). His merit consists in upholding the Soviet position that the 
Austrian Parliament illegally re-introduced in 1945 the ‘‘anti-democratic’’ 
Constitution of 1929 (p. 170), although this particular constitution was 
considered at the time as the most democratic by Western standards. But 
the Austrian Parliament refused to adopt ‘‘a new democratic constitution,’’ 
democratic meaning here Soviet-like, which would deliver Austria to the 
Communist Party. ‘‘Of course, Professor Brandweiner’s pamphlet is far 
removed from being correct from the Soviet lawyer’s point of view.’’ 
(p. 171.) For instance, ‘‘the author treats entirely uncritically Kelsen 
whom he considers as the greatest lawyer of the 20th century.’’ (p. 172.) 
Foreign Communist or fellow-traveling writers will find from Perez and 
Brandweiner’s cases that it is not easy completely to please Soviet lawyers 
who are used to repeating outworn official clichés. 

The same issue severely rebukes Professor Edwin Dickinson for his book, 
Law and Peace. O. V. Bogdanov, ‘‘Expansionist propaganda camouflaged 
as a defense of peace’’ (pp. 172-176), writes: 


Dickinson is Vice President of the American Society of International 
Law (which, it must be stated, publishes the notorious American 
Journal of International Law) ; this is why the very fact of the author’s 
treating this particular subject as well as his views must be interpreted 
as an expression of the trend which prevails at the present time in 
American bourgeois doctrine of international law. (p. 173.) 


What are Professor Dickinson’s crimes, besides his being Vice President 
of our Society? He is accused of promoting ‘‘world government’’ in 
order to subject all states to the American dictate, the world government 
concept being ‘‘the most harmful cosmopolitan idea’’ (pp. 173-174). He 
defends the ‘‘fashionable contemporary imperialist doctrine’’ of the 
primacy of international law which amounts to ‘‘the liquidation of state 
sovereignty,’’ wants individuals to enjoy rights under international law, 
and so on, and thus has merited the following verdict: 


Publications of Dickinson and others unmask once again the repre- 
sentatives of American doctrine of international law in the eyes of 
democratic public opinion as the worst enemies of peace-loving nations. 
(p. 176.) 


American lawyers might find some consolation in their being in a large 
company of other Western lawyers. Two Soviet authors, F. Ivanov and 
S. Volodin, lead a cavalry charge on the United Nations International Law 
Commission (‘‘The Fifth Session of the U. N. International Law Com- 
mission,’’ issue No. 7, pp. 88-100) : 


The majority of the Commission, fulfilling the will of the American- 
English bloc, in fact tread the path of subverting the fundamental 
bases of international law and of liquidating state sovereignty. . . . 
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‘*The Commission, consisting in the majority of reactionary and anti- 
democratically oriented bourgeois lawyers’’ (pp. 88-89), upheld such un- 
believable ideas as, for instance, that ‘‘the sovereignty of each state is 
subject to the primacy of international law’’ (p. 90), refused to accept the 
Soviet definition of aggression, wanted to draft a code of international 
criminal law, denied to states the right to make reservations to multi- 
lateral treaties without the assent of all contracting parties, intended 
to promote international arbitration and to increase the réle of the Inter- 
national Court of Justice (pp. 90-91.) The worst offenders were ‘‘the 
extreme rightist lawyers of the Kelsen school’’—Scelle, Alfaro and Cérdova, 
who dared to assert that individuals might be subjects of international law. 
Lauterpacht, Francois and Sandstrém are listed as lesser offenders (p. 91). 
The only true lawyers in the Commission are, of course, Professor F. I. 
Kozhevnikov and his Czechoslovak partner, Ya. Zourek. The composition 
of the Commission is, moreover, defective, because of the absence of another 
good lawyer who should be provided by Communist China (p. 91). 

The two eritics reject completely the draft convention on arbitration 
which the Commission adopted by nine votes against the two votes of the 
Soviet bloe lawyers (pp. 93-95). They also brush aside the draft con- 
ventions concerning statelessness. No wonder, if one recalls that the 
drafts aim at limiting the power of states to deprive their citizens of 
nationality, while the Soviet bloc states, like other totalitarian states have 
done, freely use this punitive measure. According to the Soviet authors, 
the whole problem of nationality is a matter of domestic jurisdiction, and 
the Commission is not competent in this respect (pp. 98-99). 

They are more lenient, however, with regard to the Commission’s point of 
view on the continental shelf. Soviet doctrine upholds the freedom of the 
open seas, while Soviet practice limits it notably in its interpretation of 
territorial waters, adjacent zones and the closed or so-called adjacent seas. 
**Tt is well known that the priority of proclaiming this principle of inter- 
national law [freedom of the seas] belongs to Russia. Only later did the 
Dutch learned man, Hugo Grotius, confirm this principle by embodying 
it in the doctrine’ (p. 96). (Grotius must have consulted Russian 
sources!) The extension of littoral jurisdiction to the continental shelf is 
one of the rare Western concepts which appeals strongly to Soviet lawyers; 
the same is true concerning the adjacent zones. But the Commission is 
not yet sufficiently liberal, because its idea of a median line dividing the 
adjacent jurisdictions of two littoral states over the continental shelf 
is not ‘‘realistic’’ and does not take into account ‘‘the great differences 
in local conditions’’ (pp. 96-97). This reservation should be noted by the 
Soviet’s weaker neighbors, because it points to the Soviet appetite. But 
on the whole ‘‘The Commission has formulated completely correct and 
reasonable proposals on these fundamental and crucial points ...’’ (Dp. 
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98) ; the two Soviet lawyers voted for the text adopted by the Commission. 
However, 


it is certain that the majority of the Commission continue to follow the 
policy of transforming international law to suit the reactionary forces 
which are committed to the policy of intensifying the international 
crisis, a policy of dictates and of subverting state sovereignty. 


(p. 100.) 
W. W. KutskI 


THE TWENTY-FIFTH SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The 1954 session of the Academy of International Law at The Hague 
will be held from July 19 to August 14 next. Three lecture periods will 
be held every morning from Monday to Friday, and one or two seminars 
will be given on some afternoons. Lectures will be delivered in either 
English or French and translations in both languages will be provided for 
those students whose knowledge of English or French is not sufficient to 
enable them to follow the lectures. 

Lectures will be delivered on subjects of public and private international 
law, public administration, economics and finance, and on international 
organizations. A general course in the principles of public international 
law will be given by Professor Charles de Visscher, Professor at the Uni- 
versity of Louvain, former Judge of the International Court of Justice. 
Professor Perey E. Corbett, of Princeton University, will lecture on 
the ‘‘Social Basis of a Law of Nations.’’ Professor Cesar G. Castafion, 
of the University of Madrid, will deliver lectures on ‘‘Colonial Problems 
and the Classical Spanish Writers on the Law of Nations.’’ Other lectures 
in the field of public international law will be delivered by Professor P. 
de La Pradelle, of the University of Aix-en-Provence, on ‘‘ Air Frontiers,’’ 
Captain M. W. Mouton, of the Royal Netherlands Navy, on ‘‘The Conti- 
nental Shelf,’’ and Professor B. A. Wortley, of the University of Man- 
chester, on ‘‘The Interaction of Public and Private International Law 
Today.’’ 

Professor G. S. Maridakis, of the University of Athens, will lecture on 
“The Main Features of the Recent Greek Codification Concerning Private 
International Law.’’ Professor W. Répke, of the Institut Universitaire de 
Hautes Etudes Internationales at Geneva, will speak on ‘‘The Influence of 
Economic Developments on International Law,’’ and Professor M. Chrétien, 
of the University of Strasbourg, will speak on ‘‘General Principles of Inter- 
national Fiscal Law.’’ Mr. Shabtai Rosenne, Legal Adviser of the Israeli 
Ministry for Foreign Affairs, will deliver lectures on ‘‘The Practice of 
the United Nations with Regard to International Treaties,’’ and Professor 
Eduardo Jimenez de Aréchaga, of the University of Montevideo, will speak 
on ‘‘The Handling of International Disputes by the Security Council.’’ 
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The facilities of the Academy are offered to those who already have 
some background in international law and desire to improve their knowl- 
edge. The conditions for admission are not rigid. Admission is subject 
to the approval of the Executive Council. Applicants must complete an 
application form, which may be obtained from the Secretary of the Acad- 
emy, Room 50, The Peace Palace, The Hague. There are a number of 
scholarships available for study at the Academy, some offered by various 
governments, others by the Executive Council of the Academy and by 
private foundations and societies. The scholarships are awarded by the 
Curatorium to the most distinguished students, and especially to those 
who are authors of publications on subjects of international law. Regula- 
tions concerning the granting of scholarships may be obtained from the 
Secretary of the Academy. 

All students who regularly attend the required lectures and seminars 
receive a certificate of attendance. A diploma is granted to students who 
successfully pass an examination which is given at the end of the regular 
session of the Academy. 


ARCHIV DES VOLKERRECHTS 


In 1945 there was no organ of international law in defeated Germany.* 
Some formerly well-known journals had definitively disappeared; one was 
revived in full vigor. But even prior to this revival a new journal had 
been founded in 1948 to which this writer wants to direct attention, namely, 
the Archiv des Vélkerrechts, a quarterly edited by Professors Schitzel, 
Schlochauer and Wehberg. The personality of the editors guarantees not 
only the high scientific level, but also the truly and sincerely international 
attitude of this new review. It is an independent, scientific journal with 
no political goal or tendency. It publishes in each number leading articles, 
reports on events and developments of importance in international law, 
judicial decisions, documents and book reviews. While it treats all great 
problems of international law in contributions from able writers, it gives 
particular attention to the problems of the United Nations, international 
courts and regional, particularly European, international organizations. 
The three volumes hitherto published make a fine record and we earnestly 
hope that the new review will gallantly carry on. 

Joser L. Kunz 


THE INTERNATIONAL INSTITUTE OF POLITICAL PHILOSOPHY 


Information has been received recently of the establishment of The 
International Institute of Political Philosophy, with headquarters at the 
Sorbonne in Paris. The Institute is intended to bring together scholars 
representing many different approaches to the problems of political phi- 


1 See this writer’s editorial in this JouRNAL, Vol. 43 (1949), pp. 503-509. 


E. H. F. 
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losophy, such as political philosophy strictly speaking, public and consti- 
tutional law, sociology and history, so that they may have an opportunity 
to exchange views and broaden their understanding and knowledge of 


various viewpoints. 

The Board of Directors of the Institute is composed of the following 
officers and members: President, G. Davy, Dean of the Faculty of Letters 
of the University of Paris; Vice Presidents: P. Bastide, Jean Maritain, 
B. Mirkine-Guetzévitch, J. Sarrailh, A. Siegfried (France), A. Babel 
(Switzerland), P. Calmon (Brazil), C. Friedrich (United States), S. de 
Madariaga (Spain), L. Sturzo (Italy), P. van Zeeland (Belgium); Ray- 
mond Aron, J. J. Chevallier, Maxime-Leroy, M. Prelot, J. Rueff (France) ; 
H. Kelsen, R. McKeon (United States); F. Battaglia (Italy). The Secre- 
tary General is Professor Raymond Polin (France), and the Deputy Seere- 
taries General are A. Blondeau and Z. Zedryka. 

The Institute has taken for its first field of inquiry the concept of power 
and, more narrowly, the concept of sovereignty, as well as the doctrine 
constructed to treat these problems. This inquiry will form the subject 
of the first meeting of the Assembly of the Institute and of the first volume 


of its Annals. 
E. H. F. 


JUDICIAL DECISIONS 


By Wo. W. BisHop, JR. 
Editor-in-Chief 


Territory—historic claims and occupation 

MINQUIERS AND EcreHos Case (F'RANCE/UNITED KiNepom).* 
I. C. J. Reports, 1953, p. 47. 

International Court of Justice, November 17, 1953. 


By a special agreement of September 24, 1951, the United Kingdom and 
France asked the Court to determine ‘‘whether the sovereignty over the 
islets and rocks (in so far as they are capable of appropriation) of the 
Minquiers and Ecrehos groups respectively belongs to the United Kingdom 
or the French Republic.’’ The parties further agreed that ‘‘without 
prejudice to any question as to the burden of proof’’ the written pro- 
ceedings should consist of a United Kingdom memorial, a French counter- 
memorial, and a United Kingdom reply. 

The United Kingdom asked the Court to declare that it was 


entitled under international law to full and undivided sovereignty 
over all the Islets and Rocks of the Minquiers and the Ecrehos groups: 
(1) by reason of having established the existence of an ancient title 
supported throughout by effective possession evidenced by acts which 
manifest a continuous display of sovereignty over the groups; alter- 
natively, (2) by reason of having established title by long continued 
effective possession alone, such possession being evidenced by similar 
acts. 


The French Government asked the Court to find that ‘‘sovereignty over 
the islets and rocks of the Minquiers group and the Ecrehos group re- 
spectively belongs, in so far as these islets and rocks are capable of ap- 
propriation, to the French Republic.’’ France claimed an original title, 
confirmed by acts of sovereignty; and also contended that under the 
Fisheries Convention of August 2, 1839, between France and the United 
Kingdom the islets and rocks of these groups were placed within a zone 
where the fishing was to be common to both countries and therefore acts 
performed on the islands after that date by either party ‘‘are not capable 
of being set up against the other party as manifestations of territor.al 
sovereignty.”’ 

The Court unanimously found ‘‘that the sovereignty over the islets and 
rocks of the Ecrehos and Minquiers groups, in so far as these islets and 
rocks are capable of appropriation, belongs to the United Kingdom.”’ 
The Court said in part: 


1 Digested and excerpted opinion. 
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These groups lie between the British Channel Island of Jersey and the 
coast of France and consist each of two or three habitable islets, many 
smaller islets and a great number of rocks. The Ecrehos group lies north- 
east of Jersey, 3.9 sea-miles from that island, measured from the rock 
nearest thereto and permanently above water, and 6.6 sea-miles from the 
coast of France measured in the same way. The Minquiers group lies 
south of Jersey, 9.8 sea-miles therefrom and 16.2 sea-miles from the French 
mainland, measured in the same way. This group lies 8 sea-miles from 
the Chausey Islands which belong to France. 


The United Kingdom Government derives the ancient title invoked by 
it from the conquest of England in 1066 by William, Duke of Normandy. 
By this conquest England became united with the Duchy of Normandy, 
including the Channel Islands, and this union lasted until 1204 when King 
Philip Augustus of France drove the Anglo-Norman forces out of Conti- 
nental Normandy. But his attempts to occupy also the islands were not 
successful, except for brief periods when some of them were taken by 
French forees. On this ground the United Kingdom Government submits 
the view that all of the Channel Islands, including the Ecrehos and the 
Minquiers, remained, as before, united with England and that this situation 
of fact was placed on a legal basis by subsequent Treaties concluded between 
the English and French Kings. 

The French Government does not dispute that the Islands of Jersey, 
Guernsey, Alderney, Sark, Herm and Jethou continued to be held by the 
King of England; but it denies that the Ecrehos and Minquiers groups 
were held by him after the dismemberment of the Duchy of Normandy in 
1204. After that event, these two groups were, it is asserted, held by the 
King of France together with some other islands close to the continent, and 
reference is made to the same medieval Treaties as those which are invoked 
by the United Kingdom Government. 


By a Charter of January 14th, 1200, King John of England granted 
to one of his Barons, Piers des Préaux, the Islands of Jersey, Guernsey and 
Alderney ‘‘to have and to hold of us by service of three knights’ fees.’’ 
Three years later, by a Charter of 1203, Piers des Préaux granted to the 
Abbey of Val-Richer ‘‘the island of Escrehou in entirety,’’ stating the 
King of England ‘‘gave me the islands’’ (insulas mihi dedit). This shows 
that he treated the Ecrehos as an integral part of the fief of the Islands 
which he had received from the King. In an Order from the English King 
of July 5th, 1258, the Sub-Warden of the Islands was ordered ‘‘to guard 
the islands of Gernere and Geresey, and the king’s other islands in his 
keeping.’’ In Letters Patent of the English King, dated June 28th, 1360, 
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it was provided that the ‘‘keeper of the islands of Gerneseye, Jereseye, 
Serk and Aurneye, and the other islands adjacent thereto’’ may have the 
keeping for a further period. The Truce of London of 1471 provided in 
Article 3 that the King of France would not make any hostile act against 
the Kingdom of England and other lands specially mentioned, including 
the Islands ‘‘of guernsey, Jersey and alderney [and] other territories, 
islands, lands and lordships, which are, or will be, held and possessed by 
the said lord King of england or by his subjects.’’ A Papal Bull of Janu- 
ary 29th, 1500, transferring the Channel Islands from the Diocese of 
Coutances to the Diocese of Winchester, mentioned ‘‘the Islands of Jersey 
and Guernsey, Chausey, Alderney, Herm and Sark,’’ while two commercial 
Treaties of 1606 and 1655 mentioned only Jersey and Guernsey. 

Basing itself on facts such as these, the United Kingdom Government 
submits the view that the Channel Islands in the Middle Ages were consid- 
ered as an entity, physically distinct from Continental Normandy, and 
that any failure to mention by name any particular island in any relevant 
document, while enumerating other Channel islands, does not imply that 
any such island lay outside this entity. Having regard to the above-men- 
tioned documents, and particularly to the Charters of 1200 and 1203, and 
in view of the undisputed fact that the whole of Normandy, including all 
of the Channel Islands, were held by the English King in his capacity as 
Duke of Normandy from 1066 until 1204, there appears to be a strong 
presumption in favour of this British view. If the Ecrehos and Minquiers 
were never specifically mentioned in such enumerations, this was probably 
due to their slight importance. Even some of the more important Islands, 
such as Sark and Herm, were only occasionally mentioned by name in 
documents of that period, though they were held by the English King 
just as were the three largest Islands. The Court does not, however, feel 
that it can draw from these considerations alone any definitive conclusion 
as to the sovereignty over the Ecrehos and the Minquiers, since this ques- 
tion must ultimately depend on the evidence which relates directly to the 
possession of these groups. 

The French Government derives the original title invoked by it from 
the fact that the Dukes of Normandy were the vassals of the Kings of 
France, and the Kings of England after 1066, in their capacity as Dukes 
of Normandy, held the Duchy in fee of the French Kings. It is contended 
that the Channel Islands became added to the fiefs of the Duke of Normandy 
when William Longsword in 933 received the Islands in fee of the King 
of France, and that he, as well as his successors, did homage to the French 
Kings for the whole of Normandy, including the Islands. The French 
Government further relies on a Judgment of April 28th, 1202, of the 
Court of France and contends that King John of England was thereby 
condemned to forfeit all the lands which he held in fee of the King of 
France, including the whole of Normandy. On the basis of this historical 
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origin and of the Judgment of 1202, there is, in the opinion of that Govern- 
ment, a presumption in favour of the present French claim to sovereignty 
over the Ecrehos and the Minquiers. 


These opposite contentions are based on more or less uncertain and con- 
troversial views as to what was the true situation in this remote feudal 
epoch. For the purpose of deciding the present case it is, in the opinion 
of the Court, not necessary to solve these historical controversies. The 
Court considers it sufficient to state as its view that even if the Kings of 
France did have an original feudal title also in respect of the Channel 
Islands, such a title must have lapsed as a consequence of the events of the 
year 1204 and following years. Such an alleged original feudal title of the 
Kings of France in respect of the Channel Islands could to-day produce 
no legal effect, unless it had been replaced by another title valid according 
to the law of the time of replacement. It is for the French Government to 
establish that it was so replaced. The Court will later deal with the evi- 
dence which that Government has produced with a view to establishing 
that its alleged original title was replaced by effective possession of the 
islets in dispute. 

With regard to the Judgment of 1202 invoked by France it is the 
opinion of the Court that, whatever view is held as to its existence, validity, 
scope and consequences, it was not executed in respect of the Channel 
Islands, the French Kings having failed to obtain possession of these 
Islands except for brief periods. Even if this feudal Judgment, assuming 
that it was in fact pronounced, was intended to produce legal effects at that 
time, it remained in any case inoperative with regard to the Channel 
Islands. To revive its legal force to-day by attributing legal effects to it 
after an interval of more than seven centuries seems to lead far beyond 
any reasonable application of legal considerations. 


As for the 1839 Fisheries Convention, the Court said: 


The Court does not consider it necessary, for the purpose of deciding 
the present case, to determine whether the waters of the Ecrehos and 
Minquiers groups are inside or outside the common fishery zone established 
by Article 3. Even if it be held that these groups lie within this common 
fishery zone, the Court cannot admit that such an agreed common fishery 
zone in these waters would involve a regime of common user of the land 
territory of the islets and rocks, since the Articles relied on refer to fishery 
only and not to any kind of user of land territory. Nor can the Court 
admit that such an agreed common fishery zone should necessarily have the 
effect of precluding the Parties from relying on subsequent acts involving 
a manifestation of sovereignty in respect of the islets. The Parties could 
have established such a common fishery zone, including the waters of the 
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groups, even if these groups had in 1839 been under the undisputed ex- 
elusive sovereignty of one of them; and they could equally have acquired 
or claimed exclusive sovereignty after 1839 and relied upon subsequent acts 
involving the manifestation of sovereignty, notwithstanding such an agreed 
common fishery zone, provided of course that the common fishery in this 
zone would not in any way be impaired thereby. 


It continued with a discussion of the British evidence as to the Ecrehos: 


It has already been mentioned that the Charter of 1200 of the English 
King, whereby he granted the fief of the Channel Islands to Piers des 
Préaux, and the Charter of 1203, whereby the latter in turn granted the 
Ecrehos to the Abbey of Val-Richer, show that the Ecrehos was treated by 


him as an integral part of his fief. 


Shortly after his grant of 1203 Piers des Préaux forfeited the fief of the 
Channel Islands, which thereupon reverted to the English King and were 
administered by Wardens appointed by that King, except for certain pe- 
riods in the thirteenth and the beginning of the fourteenth century, when 
the Islands were again granted in fee. Up to 1309, there is no indication 
that any change had occurred as to the connection of the Ecrehos with 
the Channel Islands. 

The object of the Quo Warranto proceedings of 1309 mentioned above 
was to enquire into the property and revenue of the English King. These 
proceedings, which were numerous, took the form of calling upon persons 
to justify their possession of property. The Abbot of Val-Richer was sum- 
moned before the King’s Justices to answer regarding a mill and the 
advocatio of the Priory of the Ecrehos as well as a rent. As the mill was 
situated in Jersey and the rent was payable there, the proceedings in re- 
spect of these objects do not show anything with regard to the status of the 
Ecrehos. But the question of the advocatio is in a different position. Such 
a right of a patron to presentation to an ecclesiastical office was, according 
to an ancient Norman custom, considered and treated as a jus in rem, 
inherent in the soil and inseparable from the territory of the fief to which 
it was attached. . . . When therefore the Abbot of Val-Richer was sum- 
moned before the King’s Justices in Jersey to answer for this advocatio, it 
must have been on the ground that the Ecrehos, to which the advocatio was 
attached, was within the domain of the English King. And when the 
Prior of the Ecrehos appeared as the Abbot’s attorney in answer to the 
summons, jurisdiction in respect of the Ecrehos was exercised by the 
Justices, who decided that ‘‘it is permitted to the said Prior to hold the 
premissa as he holds them as long as it shall please the lord the King.’’ 

The Prior of the Ecrehos became involved in three other legal proceed- 
ings in Jersey in the years 1323 and 1331. As they concerned events which 
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occurred in Jersey, they do not throw any light upon the status of the 
Ecrehos, but they show that there was a close relationship beween the 
Ecrehos and Jersey at that time. Further evidence of this relationship 
is given by Letters of Protection, which, on August 18th, 1337, shortly 
before the outbreak of the Hundred Years War between England and 
France, were granted by the English King to ten Priors of Jersey and 
Guernsey, including the Prior of the Ecrehos, who was described as ‘‘ Prior 
de Acrehowe de Insula de Iereseye.’’ Such protection was apparently ac- 
corded to him because the Priory was under the authority of the English 
King. 


From the beginning of the nineteenth century the connection between 
the Eecrehos and Jersey became closer again because of the growing im- 
portance of the oyster fishery in the waters surrounding the islets, and 
Jersey authorities took, during the subsequent period, action in many ways 
in respect of the islets. Of the manifold facts invoked by the United 
Kingdom Government, the Court attaches, in particular, probative value to 
the acts which relate to the exercise of jurisdiction and local administration 
and to legislation. 

In 1826 criminal proceedings were instituted before the Royal Court 
of Jersey against a Jerseyman for having shot at a person on the Ecrehos. 
Similar judicial proceedings in Jersey in respect of criminal offences com- 
mitted on the Ecrehos took place in 1881, 1883, 1891, 1913, and 1921. On 
the evidence produced the Court is satisfied that the Courts of Jersey, in 
criminal cases such as these, have no jurisdiction in the matter of a criminal 
offence committed outside the Bailiwick of Jersey, even though the offence 
be committed by a British subject resident in Jersey, and that Jersey 
authorities took action in these cases because the Ecrehos were considered 
to be within the Bailiwick. These facts show therefore that Jersey courts 
have exercised criminal jurisdiction in respect of the Ecrehos during nearly 
a hundred years. 

Evidence produced shows that the law of Jersey has for centuries re- 
quired the holding of an inquest on corpses found within the Bailiwick where 
it was not clear that death was due to natural causes. Such inquests on 
corpses found at the Ecrehos were held in 1859, 1917, and 1948 and are 
additional evidence of the exercise of jurisdiction in respect of these islets. 

Since about 1820, and probably earlier, persons from Jersey have 
erected and maintained some habitable houses or huts on the islets of the 
Ecrehos, where they have stayed during the fishing season. Some of these 
houses or huts have, for the purpose of parochial rates, been included in the 
records of the Parish of St. Martin in Jersey, which have been kept since 
1889, and they have been assessed for the levying of local taxes. Rating 
schedules for 1889 and 1950 were produced in evidence. 
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A register of fishing boats for the port of Jersey shows that the fishing 
boat belonging to a Jersey fisherman, who lived permanently on an islet of 
the Ecrehos for more than forty years, was entered in that register in 
1872, the port or place of the boat being indicated as ‘‘ Ecrehos Rocks,’’ and 
that the licence of that boat was cancelled in 1882. According to a letter 
of June, 1876, from the Principal Customs Officer of Jersey, an official of 
that Island visited occasionally the Ecrehos for the purpose of endorsing 
the licence of that boat. 

It is established that contracts of sale relating to real property on the 
EKerehos islets have been passed before the competent authorities of Jersey 
and registered in the public registry of deeds of that island. Examples 
of such registration of contracts are produced for 1863, 1884, and some 
later years. 

In 1884, a custom-house was established in the Ecrehos by Jersey customs 
authorities. The islets have been included by Jersey authorities within the 
scope of their census enumerations and in 1901 an official enumerator 
visited the islets for the purpose of taking the census. 

These various facts show that Jersey authorities have in several ways 
exercised ordinary local administration in respect of the Ecrehos during 
a long period of time. 

By a British Treasury Warrant of 1875, constituting Jersey as a Port 
of the Channel Islands, the ‘‘Ecrehou Rocks’’ were included within the 
limits of that port. This legislative Act was a clear manifestation of 
British sovereignty over the Ecrehos at a time when a dispute as to such 
sovereignty had not yet arisen. The French Government protested in 1876 
on the ground that this Act derogated from the Fishery Convention of 
1839. But this protest could not deprive the Act of its character as a 
manifestation of sovereignty. 

Of other facts which throw light upon the dispute, it should be men- 
tioned that Jersey authorities have made periodical official visits to the 
Eerehos since 1885, and that they have carried out various works and con- 
structions there, such as a slipway in 1895, a signal post in 1910 and the 
placing of a mooring buoy in 1939. 


In the course of the diplomatic exchanges between the two Governments 
in the beginning of the nineteenth century concerning fisheries off the coast 
of Cotentin, the French Ambassador in London addressed to the Foreign 
Office a Note, dated June 12th, 1820, attaching two charts sent from the 
French Ministry of Marine to the French Ministry of Foreign Affairs pur- 
porting to delimit the areas within which the fishermen of each country 
were entitled to exclusive rights of fishery. In these charts a blue line 
marking territorial waters was drawn along the coast of the French main- 
land and round the Chausey Islands, which were indicated as French, and 


JUDICIAL DECISIONS 323 


a red line marking territorial waters was drawn round Jersey, Alderney, 
Sark and the Minquiers, which were indicated as British. No line of terri- 
torial waters was drawn round the Ecrehos group, one part of which was 
included in the red line for Jersey and consequently marked as belonging 
to Great Britain and the other part apparently treated as res nullius. 
When the French Government in 1876 protested against the British 
Treasury Warrant of 1875 and challenged British sovereignty over the 
Ecrehos, it did not itself claim sovereignty, but continued to treat the 
Ecrehos as res nullius. In a letter of March 26th, 1884, from the French 
Ministry of Foreign Affairs to the French Minister of Marine, it was stated 
that the British Government had not ceased to claim the Eerehos as a 
dependency to the Channel Islands, and it was suggested that French 
fishermen should be prohibited access to the Ecrehos. It does not appear 
that any such measure was taken, and subsequently, in a Note to the 
Foreign Office of December 15th, 1886, the French Government claimed 
for the first time sovereignty over the Ecrehos ‘‘a la lumiére des nouvelles 
données historiques géologiques.’’ 

The Court, being now called upon to appraise the relative strength of 
the opposing claims to sovereignty over the Ecrehos in the light of the facts 
considered above, finds that the Ecrehos group in the beginning of the 
thirteenth century was considered and treated as an integral part of the 
fief of the Channel Islands which were held by the English King, and that 
the group continued to be under the dominion of that King, who in the 
beginning of the fourteenth century exercised jurisdiction in respect 
thereof. The Court further finds that British authorities during the 
greater part of the nineteenth century and in the twentieth century have 
exercised State functions in respect of the group. The French Government, 
on the other hand, has not produced evidence showing that it has any 
valid title to the group. In such circumstances it must be concluded that 
the sovereignty over the Ecrehos belongs to the United Kingdom. 

The Court will now consider the claims of both Parties to sovereignty 
over the Minquiers and begins with the evidence produced by the United 
Kingdom Government. 

The Rolls of the Manorial Court of the fief of Noirmont in Jersey con- 
tain three entries for the years 1615, 1616 and 1617 concerning certain 
objects shipwrecked at the Minquiers. 


The Court inclines to the view that it was on the basis of this ancient 
Norman custom that the Manorial Court of Noirmont dealt with these two 
eases of wreck found at the Minquiers. . . . As the jurisdiction of a local 
Court such as that of a Manor must have been strictly territorial and, in 
cases concerning wreck, limited to wreck found within the territory of its 
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jurisdiction, it is difficult to explain its dealing with the two cases unless 
the Minquiers were considered to be a part of the fief of Noirmont. 


The further evidence produced by the United Kingdom Government 
in respect of the Minquiers is of the same character as that considered above 
in connection with its claim to the Ecrehos. As already mentioned, the 
law of Jersey has for centuries required the holding of an inquest on corpses 
found within the Bailiwick. Such inquests on corpses found at the Min- 
quiers were held in 1850, 1938 and 1948 and show that jurisdiction was 
exercised in respect of these islets. 

Since about 1815, and perhaps earlier, persons from Jersey have erected 
and maintained some habitable houses or huts also on the islets of the 
Minquiers, where they have stayed during the fishing season. Some of 
these houses or huts have, for the purpose of parochial rates, been in- 
cluded in the records of the Parish of Grouville in Jersey, and property 
taxes have been paid by the owners. Rating schedules for 1939 and 1950 


are produced. 


In 1909 Jersey customs authorities established in the Minquiers a custom- 
house with the arms of Jersey. The islets have been included by Jersey 
authorities within the scope of their census enumerations, and in 1921 an 
official enumerator visited the islets for the purpose of taking the census. 

These various facts show that Jersey authorities have in several ways 
exercised ordinary local administration in respect of the Minquiers during 
a long period of time. 

Of other facts throwing light upon the dispute it should be mentioned 
that Jersey authorities have made periodical official visits to the Minquiers 
since 1888, and that they have carried out various works and constructions 
there, such as a slipway in 1907, a mooring buoy in 1913, a number of 
beacons and buoys in 1931 and later years and a winch in 1933. 

The evidence thus produced by the United Kingdom Government shows 
in the opinion of the Court that the Minquiers in the beginning of the 
seventeenth century were treated as a part of the fief of Noirmont in 
Jersey, and that British authorities during a considerable part of the 
nineteenth century and in the twentieth century have exercised State func- 
tions in respect of this group. 

The French Government has, in addition to the alleged original feudal 
title, invoked certain facts. It contends that the Minquiers have been a 
dependency of the Chausey Islands, which, according to the view of that 
Government, have always belonged to France, and which in 1022 were 
granted by the Duke of Normandy to the Abbey of Mont-Saint-Michel. It 
has referred to a Papal Bull of 1179 which confirmed this Abbey in all its 
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possessions, among which the Bull mentioned ‘‘totam insulam de cause cum 
pertinentiis suis.’’ But from this general clause about appurtenances to 
the Chausey Islands no deduction can be made with regard to the status 
of the Minquiers. The United Kingdom Government has, on the other 
hand, contended that the Chausey Islands belonged to England until about 
1764. But the Court does not, for the purpose of deciding the present 
ease, consider it necessary to determine at what time the Chausey Islands 
became a French possession. 

In 1784 a French national submitted to the French Minister of Marine 
an application for a concession in respect of the Minquiers, an application 
which was not granted. The correspondence between the French authori- 
ties, relating to this matter, does not disclose anything which could support 
the present French claim to sovereignty, but it reveals certain fears of 
creating difficulties with the English Crown. 

In 1831 a French national made a hydrographical survey of the Min- 
quiers group; but a British Naval officer, on instructions from the British 
Admiralty, surveyed both the Minquiers and the Ecrehos as early as 1813- 
1815. 

The French Government further contends that since 1861 it has as- 
sumed the sole charge of the lighting and buoying of the Minquiers for 
more than 75 years, without having encountered any objection from the 
United Kingdom Government. The buoys were placed outside the reefs 
of the group and purported to aid navigation to and from French ports and 
protect shipping against the dangerous reefs of the Minquiers. In 1888 a 
French mission, appointed to make a hydrographic survey of the islets, 
erected provisional beacons on several of them to facilitate the survey. 

The French Government has also relied on the fact that the French 
Prime Minister and the Air Minister in 1938 travelled to the Minquiers in 
order to inspect the buoying, and that a Frenchman in 1939 erected a house 
on one of the islets with a subsidy from the Mayor of Granville. It has 
finally referred to certain recent hydro-electric projects for the installation 
of tidal power plants in the Bay of Mont-Saint-Michel and the region of the 
Minguiers islets. 

The Court does not find that the facts, invoked by the French Govern- 
ment, are sufficient to show that France has a valid title to the Minquiers. 
As to the above-mentioned acts from the nineteenth and twentieth centuries 
in particular, including the buoying outside the reefs of the group, such 
acts can hardly be considered as sufficient evidence of the intention of that 
Government to act as sovereign over the islets; nor are those acts of such a 
character that they can be considered as involving a manifestation of State 
authority in respect of the islets. 

A perusal of the diplomatic exchanges between the two Governments 
from the beginning of the nineteenth century confirms this view. By his 
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Note of June 12th, 1820, to the Foreign Office, already referred to above, 
the French Ambassador in London transmitted a letter from the French 
Minister of Marine of September 14th, 1819, to the French Foreign Min- 
ister, in which the Minquiers were stated to be ‘‘ possédés par 1’Angleterre,’’ 
and in one of the charts enclosed the Minquiers group was indicated as 
being British. It is argued by the French Government that this admission 
cannot be invoked against it, as it was made in the course of negotiations 
which did not result in agreement. But it was not a proposal or a conces- 
sion made during negotiations, but a statement of facts transmitted to the 
Foreign Office by the French Ambassador, who did not express any reserva- 
tion in respect thereof. This statement must therefore be considered as 
evidence of the French official view at that time. When the British Em- 
bassy in Paris, in a Note of November 12th, 1869, to the French Foreign 
Minister, had complained about alleged theft by French fishermen at the 
Minquiers and referred to this group as ‘‘this dependency of the Channel 
Islands,’’ the French Minister, in his reply of March 11th, 1870, refuted the 
accusation against French fishermen, but made no reservation in respect 
of the statement that the Minquiers group was a dependency of the Channel 
Islands. It was not until 1888, that France, in a Note of August 27th, for 
the first time made a claim to sovereignty over that group, a claim which 
appears to have been provoked by a visit to the islets of the Jersey Piers 
and Harbours Committee. In 1929 a French national, M. Leroux, com- 
menced the construction of a house on one of the islets of the Minquiers in 
virtue of a lease issued by French Government officials. In a Note of July 
26th, 1929, the United Kingdom Government protested and said that they 
‘‘have no doubt that the French Government, in order to obviate all risk 
of the occurrence of some untoward incident on the spot, will restrain 
Monsieur Leroux from proceeding further with his building operations.’’ 
No reply appears to have been given by the French Government; but the 
construction of the house was stopped. That it was stopped at the insti- 
gation of that Government appears to follow from a Note of October 5th, 
1937, from the French Ambassador to the Foreign Office, where it was 
stated that ‘‘the French Government, moreover, in spite of the slight dis- 
tance between the Minquiers islands and the Chausey islands, did not hesi- 
tate, a few years ago, to prevent the acquisition of land on the Minquiers 
by French nationals.’’ 

In such circumstances, and having regard to the view expressed above 
with regard to the evidence produced by the United Kingdom Government, 
the Court is of opinion that the sovereignty over the Minquiers belongs to 
the United Kingdom. 
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Termination of effectiveness of acceptance of ‘‘Optional Clause’’ 

Cask, PRELIMINARY OBJECTION (LIECHTENSTEIN Vv. GUATE- 
MALA).’ I.C.J. Reports, 1953, p. 111. 

International Court of Justice,? November 18, 1953. 


Liechtenstein, having become a party to the Statute of the International 
Court of Justice in 1950, instituted by application of December 17, 1951, 
proceedings against Guatemala. The application charged that Guatemala 
had acted contrary to international law in the detention, internment and 
expulsion of Nottebohm, a Liechtenstein national, and the sequestration and 
confiscation of his property. Liechtenstein contended that the Court had 
jurisdiction by reason of the Guatemalan Declaration of January 27, 1947, 
accepting compulsory jurisdiction in the following terms: 


The Government of Guatemala declares that, in accordance with 
Article 36 (ii) and (iii) of the Statute of the International Court of 
Justice, it recognises as compulsory, ipso facto and without special 
agreement, in relation to any other State accepting the same obligation, 
and for a period of five years, the jurisdiction of the Court in all legal 
disputes. This declaration does not cover the dispute between Eng- 
land and Guatemala concerning the restoration of the territory of 
Belize, which the Government of Guatemala would, as it has proposed, 
agree to submit to the judgment of the Court, if the case were decided 
ex aequo et bono, in accordance with Article 38 (ii) of the said 
Statute.® 


A communication of September 9, 1952, from the Guatemalan Minister 
for Foreign Affairs to the President of the Court stated that the Guatemalan 
Declaration did not cover this case, saying in part: 


(d) That the time-limit provided for in its Declaration of January 
27th, 1947, expired with the last hour of January 26th, 1952, and that 
from this moment the International Court of Justice has no jurisdiction 
to treat, elucidate or decide cases which would affect Guatemala, ex- 
cept if Guatemala prolongs the duration of its declaration, submits 
itself by depositing a new declaration with the Secretary-General of 
the United Nations, or signs a special protocol of submission with any 
other interested State. 


This communication added that the power conferred on the Court by 
Article 36, paragraph 6, of the Statute, to determine disputes relating to 
its jurisdiction, applied only to questions whether a given dispute fell 
within the categories enumerated in paragraph 2 of that article. 
Liechtenstein, assuming that the Guatemalan communication amounted 
to a preliminary objection to the Court’s jurisdiction, replied that the terms 
of the Guatemalan Declaration ‘‘are sufficient to confer jurisdiction upon 
the Court to hear and determine any case in which proceedings were insti- 
tuted prior to midnight, the 26th of January, 1952,’’ and that the Court 


1 Digested and excerpted opinion. 
2 Composed for this case of McNair, President; Guerrero, Vice President; and Judges 
Alvarez, Basdevant, Hackworth, Winiarski, Klaestad, Badawi, Read, Hsu Mo, Levi 
Carneiro, and Armand-Ugon. 
’ Translation from Spanish by International Court of Justice. 
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has competence, both under Article 36 and in accordance with general 
principles of international law, to determine questions relating to its own 
jurisdiction. 

The Court set a hearing for November 10, 1953, at which argument was 
made for Liechtenstein but at which no appearance was made for Guate- 
mala. After consideration, the Court announced that it ‘‘unanimously, 
rejects the Preliminary Objection presented by the Government of the 
Republic of Guatemala; resumes the proceedings on the merits’’; and 
fixed time limits for the rest of the procedure. In arriving at this de- 
cision, the Court said in part: 


The Government of Liechtenstein requests the Court to adjudicate upon 
this challenge of its jurisdiction. It contends that the Court is empowered 
to do so by Article 36, paragraph 6, of the Statute which provides that: 


‘*In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court.’’ 


The Government of Guatemala indeed considers that Paragraph 6 of 
Article 36 only relates to disputes concerning jurisdiction in respect of 
the application of paragraph 2 of that Article, and that it is therefore con- 
fined to disputes for the solution of which it is necessary to ascertain 
whether the claim falls within one of the categories enumerated under 
letters a, b, c and d of that paragraph. But, it is pointed out by the Gov- 
ernment of Guatemala, the question which must be decided at this stage is 
not whether the claim of Liechtenstein falls within one of these categories, 
but rather whether the expiry of the Declaration by which Guatemala 
accepted the compulsory jurisdiction of the Court has put an end to the 
Court’s jurisdiction to deal with the claim of Liechtenstein. 

Paragraph 6 of Article 36 is drafted in the broadest terms; there is 
nothing in it to indicate the restriction which the Government of Guatemala 
seeks to introduce by means of an interpretation. 

Paragraph 6 of Article 36 merely adopted, in respect of the Court, a 
rule consistently accepted by general international law in the matter of 
international arbitration. Since the Alabama case, it has been generally 
recognized, following the earlier precedents, that, in the absence of any 
agreement to the contrary, an international tribunal has the right to 
decide as to its own jurisdiction and has the power to interpret for this 
purpose the instruments which govern that jurisdiction. This principle 
was expressly recognized in Articles 48 and 73 of the Hague Conventions 
of July 29th, 1899, and October 18th, 1907, for the Pacific Settlement of 
International Disputes, to which Guatemala became a Party. The Rap- 
porteur of the Convention of 1899 had emphasized the necessity of this 
principle, presented by him as being ‘‘of the very essence of the arbitral 
function and one of the inherent requirements for the exercise of this 
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function.’’ This principle has been frequently applied and at times ex- 
pressly stated. 

This principle which is accepted by general international law in the 
matter of arbitration assumes particular force when the international 
tribunal is no longer an arbitral tribunal constituted by virtue of a special 
agreement between the parties for the purpose of adjudicating on a par- 
ticular dispute, but is an institution which has been pre-established by an 
international instrument defining its jurisdiction and regulating its opera- 
tion, and is, in the present case, the principal judicial organ of the United 
Nations. 

Consequently, the Court has not hesitated to adjudicate on the question 
of its own jurisdiction in cases in which the dispute which had arisen in 
this respect went beyond the interpretation and application of paragraph 
2 of Article 36. In the Corfu Channel case (Judgment of April 9th, 
1949: I.C.J. Reports 1949, pp. 23-26 and 36), the Court adjudicated on a 
dispute as to whether it had jurisdiction to assess the amount of compensa- 
tion, a dispute which related to the interpretation of a Special Agreement ; 
in the Ambatielos case (Judgment of July Ist, 1952: L.C.J. Reports 1952, 
p. 28), the Court adjudicated upon a dispute as to its jurisdiction which 
related to the interpretation of a jurisdictional clause embodied in a treaty ; 
in both cases the dispute as to the Court’s jurisdiction related to paragraph 
1 and not to paragraph 2 of Article 36. 

Article 36, paragraph 6, suffices to invest the Court with power to 
adjudicate on its jurisdiction in the present case. But even if this were 
not the case, the Court, ‘‘whose function is to decide in accordance with 
international law such disputes as are submitted to it’’ (Article 38, para- 
graph 1, of the Statute), should follow in this connection what is laid down 
by general international law. The judicial character of the Court and the 
rule of general international law referred to above are sufficient to estab- 
lish that the Court is competent to adjudicate on its own jurisdiction in 
the present case. 

Consequently, the Court must ascertain and decide whether the expiry 
on January 26th, 1952, of the Declaration by which Guatemala accepted 
the compulsory jurisdiction of the Court has had the effect of depriving 
the Court of its jurisdiction to adjudicate on the claim stated in the Appli- 
cation, of which it was seised on December 17th, 1951, by the Government 
of Liechtenstein. 

The Application was filed in the Registry of the Court on December 
17th, 1951. At the time of its filing, the Declarations of acceptance of the 
compulsory jurisdiction of the Court by Guatemala and by Liechtenstein 
were both in force. Article 36 of the Statute and these Declarations de- 
termined the law governing the Application. In accordance with these 
Declarations, the Application was filed in sufficient time validly to effect 
the seisin of the Court under Articles 36 and 40 of the Statute and Article 
82 of the Rules. 
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The Government of Guatemala has stated that, in conformity with 
what was said in its Declaration of Acceptance of the compulsory jurisdic- 
tion of the Court, the effect of that Declaration came to an end on January 
26th, 1952. It draws the conclusion that after that date the Court ceased 
to have jurisdiction to deal with a dispute affecting Guatemala and, conse- 
quently, to deal with the dispute which was the subject of the Application 
filed on behalf of the Government of Liechtenstein on December 17th, 1951. 
The latter Government does not contest the expiry of the Declaration of 
Guatemala but it does contest that the Court has, by reason thereof, become 
incompetent to deal with the dispute of which it had been seised. 

Yuatemala is here putting forward a new interpretation of the effect 
attaching to the limited period (of five years) for which in 1947 it accepted 
the compulsory jurisdiction of the Court. It is new, in the first place, in 
the sense that it had never before advanced it. In particular, when on 
August 6th, 1947, it indicated to the Seecretary-General of the United Na- 
tions that its Declaration was to be regarded as having come into force on 
the previous January 27th, it said nothing with regard to the effect which 
might attach to the expiry of the period in respect of which the Declaration 
was made. 

This interpretation is new also in the sense that its appears never before 
to have been advanced and, indeed, Guatemala has cited no authority in 
support of it. 

The Permanent Court of International Justice was on occasion con- 
fronted with a situation not unlike the present one, but it was never alleged 
by an interested Party that the expiry of the period in respect of which 
a Declaration of acceptance of compulsory jurisdiction had been made, in- 
volved the removal from the Court’s list of a case brought before the 
Court before the expiry of that period. This arose in the Losinger case 
and in the Phosphates in Morocco case, where the Parties confined them- 
selves to raising other objections to the jurisdiction and against admissibil- 
ity. 

The attitude of certain States in those cases does not, however, absolve 
the Court from the duty of examining whether the interpretation put for- 
ward is in fact a proper construction of the clause by which Guatemala 
limited the effect of its Declaration of January 27th, 1947, to a period of 
five years. 

. .. The Declaration of Guatemala of January 27th, 1947, makes it 
clear that this submission was to endure for a period of five years. There 
ean be no doubt that an Application filed after the expiry of this period 
would not have the effect of legally seising the Court. But neither in its 
Declaration nor in any other way did Guatemala then indicate that the 
time limit provided for in its Declaration meant that the expiry of the 
period would deprive the Court of jurisdiction to deal with cases of which 
it had been previously seised. 
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This interpretation appeared for the first time in the communications 
of August 27th and September 9th, 1952. In the latter, the Government 
of Guatemala referred to the definition given by the law of Guatemala to 
the word ‘‘jurisdiction,’’ namely ‘‘the power of administering justice,’’ and 
it drew the conclusion that, since Guatemala had accepted the jurisdiction 
of the Court for a period ending on January 26th, 1952, the Court, after 
that date no longer had the power of administering justice with reference 
to Guatemala. 

The Court is not concerned with defining the meaning of the word ‘‘juris- 
diction’’ in general. In the present case, it must determine the scope and 
meaning of the Declaration made by Guatemala on the basis of Article 
36, paragraph 2, a Declaration which, together with that provision and 
with the corresponding Declaration by Liechtenstein, contains the law 
governing the question under consideration. Article 36 determines the 
eases in respect of which the Court shall have jurisdiction. It indicates 
that the Court can deal with cases referred to it by agreement of the 
parties; and it determines the field of application of what has come to 
be called the compulsory jurisdiction of the Court. The characteristic of 
this compulsory jurisdiction is that it results from a previous agreement 
which makes it possible to seise the Court of a dispute without a Special 
Agreement, and that in respect of disputes subject to it, the Court may 
be seised by means of an Application by one of the parties. . 

The seising of the Court is thus dominated by the Declarations emanat- 
ing from the Parties when recourse is had to the compulsory jurisdiction in 
accordance with Article 36, paragraph 2. But the seising of the Court is 
one thing, the administration of justice is another. The latter is gov- 
erned by the Statute, and by the Rules which the Court has drawn up by 
virtue of the powers conferred upon it by Article 30 of the Statute. Once 
the Court has been regularly seised, the Court must exercise its powers, as 
these are defined in the Statute. After that the expiry of the period fixed 
for one of the Declarations on which the Application was founded is an 
event which is unrelated to the exercise of the powers conferred on the 
Court by the Statute, which the Court must exercise whenever it has been 
regularly seised and whenever it has not been shown, on some other ground, 
that it lacks jurisdiction or that the claim is inadmissible. 


When an Application is filed at a time when the law in force between 
the Parties entails the compulsory jurisdiction of the Court—which was 
the case between Guatemala and Liechtenstein on December 17th, 1951— 
the filing of the Application is merely the condition required to enable the 
clause of compulsory jurisdiction to produce its effects in respect to the 
claim advanced in the Application. Once this condition has been satisfied, 
the Court must deal with the claim; it has jurisdiction to deal with all its 
aspects, whether they relate to jurisdiction, to admissibility or to the 


. . . . 
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merits. An extrinsic fact such as the subsequent lapse of the Declaration, 
by reason of the expiry of the period or by denunciation, cannot deprive 
the Court of the jurisdiction already established. 


Sovereign immunity—counterclaims 
REPUBLIC OF CHINA v. NATIONAL City BANK. 208 F. (2d) 627. 
U.S. Ct. of Appeals, 2nd Cireuit, Dee. 8, 1953. Frank, Ct. J. 


Defendant bank counterclaimed in an action brought by the (Nationalist) 
Chinese Government to recover a deposit in defendant bank, and the 
District Court dismissed the counterclaims as not based on the subject- 
matter of plaintiff’s action, 108 F. Supp. 766. This was affirmed, the 
Court of Appeals saying in part: 


As the defendant in each of its counterclaims specifically alleged 
that the Republic of China was a sovereign government recognized as 
such by our government, there was no need, in passing on the motion 
to dismiss, to have a trial to determine that fact ... the assertion 
against a sovereign government of a counterclaim or set-off, unrelated 
to the claim asserted by the sovereign in its suit, is the equivalent of 
an independent suit against that sovereign brought without its con- 
sent. ... 

Defendant has referred us to a letter dated May 19, 1952, from Mr. 
Tate, Acting Legal Adviser to the State Department, to the Attorney 
General,‘ calling attention to a so-called ‘‘trend”’ or ‘‘shift of policy’’ 
on the part of our State Department tending to restrict the sovereign 
immunity of foreign governments to ‘‘governmental’’ or ‘‘public’’ 
acts and to exclude ‘‘private acts’’ or ‘‘commercial activities.’’ De- 
fendant, as we understand it, does not argue that this new trend, if 
adopted by our courts, would here serve to deprive plaintiff of its 
sovereign immunity. Defendant’s position seems to be that the al- 
leged new trend indicated in this letter should be further extended 
judicially so as to validate the counterclaims in the instant case. As- 
suming, arguendo, that this letter could and should affect judicial 
decisions, we see nothing in it to justify the suggested extension. We 
have no high regard for the idea that, without its consent, a govern- 
ment may not be sued for acts which, if done by a private person, 
would be actionable wrongs. But we feel that we must leave to 
Congress or the Supreme Court any marked diminution of that hoary 
doctrine (although, in the beliefs of many persons, it is basically 
immoral). 


Recognition—effect of decrees of unrecognized Baltic Republics 

Latvian State Carco & PasseENceR LINE v. UNITED States. 116 
F. Supp. 717. 

U. S. Court of Claims, December 1, 1953. Whitaker, J. 


Plaintiff corporation, relying on a nationalization decree of 1940 issued 
by the Soviet Socialist Republic of Lithuania, claimed the value of a 


1 See this JOURNAL, Vol. 47 (1953), p. 93. 
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Lithuanian vessel requisitioned by the United States while in an American 
port in 1942. Dismissing plaintiff’s petition, the court said in part: 


The Executive Department of our Government has refused to recog- 
nize the incorporation of Lithuania into the Union of Soviet Socialist 
Republics and has refused to recognize the validity of any decrees 
issued by the Union of Soviet Socialist Republics or of the People’s 
Commissars of Soviet Socialist Republic of Lithuania relative to per- 
sons and property within the territory of Lithuania. That action 
having been taken by the Executive Department of our Government, 
the courts have also uniformly refused to recognize the validity of such 
decrees. For example, see The Maret, 3 Cir., 145 F. 2d 431, 433; 
Latvian State Cargo & Passenger S. 8. Line v. McGrath . . . 188 F. 2d 
1000; The Florida, 5 Cir., 133 F. 2d 719. We fully concur in these 
opinions. 

Moreover, at the time of the promulgation of the decrees in question, 
the steamship Denny was in the port of New Jersey, United States of 
America. Whatever validity may be accorded to such acts and decrees 
as to property within the territory of the country annexed, no court 
has ever accorded validity to them as to property outside of such 
territory at the time of the annexation and the decrees.* 


Immunities—acts of foreign state not made defendant 

FRAZIER v. FoREIGN BONDHOLDERS PROTECTIVE CouNcIL. 125 N. Y. S. 
(2d) 900. 

N. Y. Sup. Ct., Appellate Division, 1st Dept., Nov. 24, 1953. Botein, J. 


Former holders of Peruvian Government bonds sued defendants, alleging 
that the latter had induced the Peruvian Government to break its contract 
and give more favorable treatment to other obligations. The trial court 
struck out the defense that adjudication of the claim would require the 
court to pass on the validity of acts of a foreign sovereign; on appeal this 
order was reversed, the court saying: 


the immunity of a foreign sovereign, in all its implications, is not 
restricted to warding off only those assaults aimed directly at that 
sovereign as a party proper. Whenever the propriety of the acts of 
the foreign sovereign are placed in issue our courts, in deference to 
the historic principle that the king may not be sued, grant to the 
foreign sovereign as a matter of favor some measure of the immunity 
which the latter enjoys as a matter of right when party to an action. 


Because of these practical considerations it is the general rule that 
when a foreign government is recognized by our State Department, 


1To like effect, see Estonian State Cargo & Passenger Line v. U. S., 116 F. Supp. 447 
(Ct. Cls., Dec. 1, 1953). In Commanding Officer v. U. S. ex rel. Bumanis, 207 F. (2d) 
499 (6th Cir., Oct. 22, 1953), the court sustained a decision that a Latvian citizen had 
been drafted by the United States in violation of the 1928 commercial treaty between 
the United States and Latvia, regarded as still in force despite the Soviet absorption 
of Latvia in 1940. 
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our courts will not sit in judgment on the validity of acts done by that 
government within its own territory. This general rule holds true 
whether the foreign government is sued directly or through an agent, 
or whether its actions are questioned collaterally in litigation between 
private citizens. 

. the defendants should be permitted to adduce evidence in sup- 
port of their defense bearing on whether determination of the merits of 
the plaintiff’s claim will entail passing on the validity of the action of 
a sovereign acting within the scope of its sovereign competency. Per- 
haps our courts should be even more sensitive to the involvements of 
a sovereign’s action when the sovereign is not a party to the action, 
and the adjudication as it affects its prestige and dignity partakes of 
the nature of an ex parte proceeding. 


BOOK REVIEWS AND NOTES 


Civil Rights in Immigration. By Milton R. Konvitz. Ithaca: Cornell 
University Press, 1953. pp. xvi, 216. Index. $3.50. 


Designed to supplement the author’s earlier volume, The Alien and the 
Asiatic in American Law (1946), this little book is a study in ‘‘ diserimina- 
tion on account of race, color, creed, opinion, or national origin in our 
[United States] legislation relating to the admission and exclusion of im- 
migrants, deportation, and naturalization’’ (p. viii). In successive chapters 
the author offers ‘‘objective, critical evaluation’’ of our national doctrines 
and practices with respect to ‘‘ Admission and Exclusion Policies,’’ ‘‘ De- 
portation Policy,’’ and ‘‘ Becoming A Citizen.’’ Seven appendices include, 
inter alia, ‘‘President Truman’s Message on Veto of McCarran-Walter 
Bill’’ and ‘‘President Eisenhower’s Statements on Immigration.’’ The 
chapters in the earlier book on such problems as miscegenation, foreign 
languages and segregation in schools, and the rights of aliens to own land, 
to work, and to share in natural resources, are not brought down to date 
in the new book. 

Professor Konvitz’s criticisms of our existing doctrines and practices, 
though probably ‘‘objective’’ only if one agrees, are sharp, well reasoned, 
and—because of their nice balancing of security considerations and of 
civil liberties—on the whole persuasive. He states his general orientation 
as being in accord with the President’s Commission on Immigration and 
Naturalization [Whom We Shall Welcome (1953)] that ‘‘the national 
origins quota system should be abolished,’’ but he would go further ‘‘in 
proposing reforms of our deportation system, so that it will be possible to 
expel only persons whose entry was fraudulent or illegal; in suggesting 
that the Administrative Procedure Act be made applicable to entry and 
exclusion, as well as deportation, cases; and in urging the elimination of 
all but the constitutional distinctions between native born and naturalized 
citizens’? (p. ix). The several specific chapters offer effective, detailed 
justification of these various points. 

In these days of great national debate upon immigration and naturaliza- 
tion policies and of executive proposal that ‘‘a citizen of the United States 
who is convicted in the courts of hereafter conspiring to advocate the over- 
throw of this Government by force or violence be treated as having by 
such act, renounced his allegiance to the United States and forfeited his 
United States citizenship’’ (President Eisenhower’s Message to Congress, 
New York Times, January 8, 1954, p. 10, col. 3), a volume much more com- 
prehensive than Professor Konvitz’s little book might serve public pur- 
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poses. Such a volume might survey and appraise national doctrines and 
practices, not only with respect to the problems with which Professor Kon- 
vitz deals, but also with respect to all other problems of physical access to 
and freedom of movement within the country, and of selective admission 
to and exclusion from power and other value (wealth, enlightenment, skill, 
respect, and so on) processes, and could yield a richer understanding of the 
constitutional protections of both native and alien born. For international 
lawyers, such a volume would not, of course, be complete, without survey 
and appraisal, further, of the relevant international doctrines and practices 
with respect to these same problems. 


Myres 8. 


Critique du Droit International Public Moderne. 
Paris: Recueil Sirey, 1953. pp. 109. 


By Stelios Castanos. 


This is a study of theory which, within a hundred pages, surveys natural 
law, the doctrine of auto-limitation, dualistic and monistic positivism, 
solidarity (Duguit), biological doctrine (Scelle), and totalitarian doctrines. 
The purpose of the author is to find a converging point for all—une vue 
intégrale; and this he finds in the process of evolution, which leads to ‘‘la 
reconnaissance de l’étre, et la réalisation de cette reconnaissance.’’ It isa 
compact survey of the various theories of international law, to be judged 
by each reader according to his own predilections. 

CLYDE EAGLETON 


El Corso Maritimo. By José Luis de Azeérraga y de Bustamante. Madrid: 
Instituto Francisco de Vitoria, 1950. pp. 395. Appendices. 


This is a study of privateering as practiced through the centuries, its 
relation to the laws of warfare, the various forms it has taken under na- 
tional law, its final disappearance with the adoption of the Declaration of 
Paris in 1856, and the partial revival of the practice during World War I. 
Numerous documents, not otherwise readily available, accompany the text. 


El Derecho de Asilo Diplomdtico. By Carlos Urrutia-Aparicio. Guate- 
mala: Talleres Gutenberg, 1952. pp. x, 72. 


This pamphlet contains a brief but very useful survey of the develop- 
ment of the law of diplomatic asylum which is still one of the controversial 
fields of inter-American relations. Both decisions of the International 
Court of Justice in the case between Colombia and Peru involving the 
asylum granted to Haya de la Torre are discussed, as well as the possible 
alternatives open to the parties for a definitive solution of the case, in- 
cluding, in the opinion of the author, a reference of the case by Colombia 
to the International Court for the third time. 

C. G. F. 
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Die Zweiseitigen Staatsvertrage iiber Anerkennung Auslindischer Zivilur- 
teile. (2vols.) By Walter Jellinek. Berlin: Walter de Gruyter & Co.; 
Tiibingen: J. C. B. Mohr (Paul Siebeck), 1953. Vol. I: pp. xvi, 254; 
Vol. II: pp. vi, 142. Indexes. DM. 42. 


A professor at the University of Heidelberg here gives us a compre- 
hensive treatment of bilateral treaties on the recognition and enforcement 
of foreign civil judgments. He tells us that his inspiration for writing 
the book came from his having won a prize competition awarded by the 
University of Leyden in 1940. He remained ignorant of his success until 
1946, because of the war, but has now greatly expanded his work. We owe 
a debt to The Netherlands for the great encouragement given both by the 
government and by unofficial organizations in the development of private 
international law and in the co-operation between states in the administra- 
tion of civil justice. 

The book contains an introduction to, and a history of, efforts to arrive 
at bilateral agreements during the past two hundred years. The author re- 
views the work of the Institut de Droit International and of the Interna- 
tional Law Association, as well as the results of the Hague diplomatic 
conferences on private international law, in accomplishing the acceptance of 
multilateral treaties. He discusses the various requirements usually de- 
manded by treaty law before foreign judgments can be executed in the 
local state. 

Nearly all treaties for the execution of foreign judgments contain clauses 
reserving the right to refuse recognition of a foreign judgment where 
it conflicts with the ‘‘public order’’ of the local state. The author cor- 
rectly points out that this clause, however interpreted, is in conflict with 
another principle generally recognized in bilateral treaties which dis- 
penses with re-examination of the foreign judgment on the merits. Here 
we have the very root of most of the difficulties which arise in the inter- 
pretation and application of bilateral treaties for the execution of foreign 
judgments. The author bravely attempts to reconcile the two principles 
for which he is unable to provide any ready formula. The value of the 
author’s appraisal is in bringing to light the difficulties to be overcome. 

Of all the bilateral treaties discussed, including the British-French 
treaty, he seems to favor the clause found in the Swedish-Swiss treaty 
of 1936, which provides that no recognition of the foreign judgment need 
be accorded if it be ‘‘manifestly incompatible’’ with the public order of the 
state in which the judgment is invoked. He admits that this still leaves 
many difficulties. However, he loses an opportunity of pointing out the 
value of an imponderable, namely, the good sense and good will of the 
judges of both states. The adjective ‘‘manifestly’’ is sufficiently elastic 
for this purpose. 
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The value of this book lies in its analysis of new problems brought to 
light by the texts of the various bilateral agreements. The discussions 
are valuable in the interpretation of the treaties before the courts and also 
for legislators and draftsmen in the foreign offices of nations that believe 
in the extension of judicial co-operation in the administration of justice. 
ArTHUR K. KUHN 


Regimen Internacional del Divorcio. By Quintin Alfonsin. Montevideo: 
Faculty of Law and Social Sciences, University of Montevideo, 1953. 
pp. 168. Index. 


The author is professor of private international law at the University of 
Montevideo. When he uses the title ‘‘International Regulation of Di- 
voree’’ he does not intend to deal with any control of a supra-national 
character. He does not deny that such a regime may come about at some 
future time. However, his book is occupied with a discussion of the 
national regulation of divorce under an enlightened system of jurispru- 
dence, giving full recognition to the effects of divorce decrees granted in 
foreign countries whenever the foreign court has acquired jurisdiction of 
the parties and subject-matter under recognized rules of private inter- 
national law. Of course the test must be made by the court of the forum. 
Accordingly, the central point of his study is the law of his own country. 

The law and legislation of Uruguay date from 1941, when certain 
sections of the Civil Code were revised. The author rightly emphasizes the 
fact that the problem of divorce is one of jurisdiction. The Code makes 
jurisdiction depend upon the matrimonial domicile. The questions chiefly 
discussed in this monograph are those which arise when the spouses no 
longer are living together in a ‘‘econjugal’’ domicile. The question of 
international regulation, as already defined, enters into the problem when 
one or both of the spouses have taken up domicile in a foreign country and 
the question arises as to the validity to be accorded a divorcee obtained 
there. 

The author discusses these questions both on the basis of principle and 
the decisions of the courts and refers frequently to comparative sources, 
among others, to the writings of English and American authors and to the 
Restatement on the Conflict of Laws. The author has made a real con- 
tribution to a subject of increasing importance, although we think he might 
well have given more attention to the most regrettable result of the con- 
flict of laws in divorce. This is the questioned legitimacy of children of a 
new marriage after a divorce has been obtained in a foreign country, to 
which the local courts afterwards refuse recognition. It is to the credit of 
our own courts that the tendency now is not to visit innocent children with 
the sins of the parents nor to make them suffer for the lacunae in interna- 
tional jurisprudence. 

ArtTHur K. 


BOOK REVIEWS AND NOTES 339 


Yearbook of the United Nations, 1952. New York: Columbia University 
Press, 1953. pp. x, 982. Index. $12.50; £4/10s; Sw. Fr. 50. 


For the serious student or for the casual consultant of United Nations 
affairs the Yearbook of the United Nations presents the annual record 
with superb skill and precision. An official document prepared by the 
Secretariat, the Yearbook’s summaries are authentic, comprehensive, and 
dependable. They are now accompanied by citations to the official records, 
by the full texts and official citations of relevant resolutions, by meaning- 
ful summaries of proposed amendments, and by a frequently significant 
listing of the Members which voted for or against or abstained on a par- 
ticular proposal. The Yearbook has not always been so useful in these 
respects and its editors are to be commended for striving constantly to 
improve its utility. 

It is convenient and useful to have the listings of representatives serving 
on principal and subsidiary organs during the year (Annex I to Chapter 
I) and principal members of the Secretariat (Annex V). It might be 
more useful to list the Roster of the United Nations (p. 918) and the chart 
on Members of the United Nations and Specialized Agencies (p. 920) in 
the same part of the book where the previously mentioned Annexes are 
printed. Possibly they could all be listed together at the beginning of the 
volume in a sort of handbook or roster section. 

The organization of the substantive content of the volume is most satis- 
factory. Part I, dealing with the United Nations, gives an Historical In- 
troduction, the texts of the Charter and of the Statute of the International 
Court of Justice, and then deals in separate sections with Structure and 
Organization of the United Nations, Political and Security Questions, 
Economie and Social Questions, Trusteeship and Non-Self-Governing Ter- 
ritories, and Legal Questions. Part II summarizes information and cur- 
rent activities of a dozen Specialized Agencies. 

The student of international law can find much to interest him in this 
sixth issue of the Yearbook. In addition to summaries of the judgments 
of the International Court of Justice during 1952 and of the work of the 
International Law Commission’s fourth session, he will pick up interesting 
bits of information such as the following: Only 38 states, not including 
the United States, have deposited their accessions to the Convention on 
the Privileges and Immunities of the United Nations (p. 815); a total of 
753 treaties and agreements were registered with the Secretariat during 
1952 and 130 more were filed and recorded, for a grand total of 3273 by 
the end of 1952 (p. 817); while no decision to prepare a much-needed 
United Nations Juridical Yearbook has been made, the Secretary General 
has been authorized to prepare and circulate to governments ‘‘a com- 
parative study of the extent to which developments in the field of cus- 
tomary international law and selected legal activities of the United Nations 
can usefully be covered by an expansion of existing United Nations publi- 
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cations, by the launching of new special publications of limited scope and 
by a United Nations juridical yearbook’’ (p. 800); although Article 
IX of the Convention on the Political Rights of Women provides that ‘‘any 
dispute which may arise between any two or more Contracting States 
concerning the interpretation or application of this Convention, which is 
not settled by negotiation, shall at the request of any one of the parties 
to the dispute be referred to the International Court of Justice for decision, 
unless they agree to another mode of settlement’’ (p. 485), the comparable 
provision (Article V) of the Convention on the International Right of 
Correction, which stipulates that such disputes ‘‘shall be referred to the 
International Court of Justice for decision unless the Contracting States 
agree to another mode of settlement’’ (p. 464), leaves open to possible 
dispute the questions ‘‘Who may refer the dispute to the Court?’’ and 
‘*What states must agree to another mode of settlement ?’’ 

The Yearbook of the United Nations, 1952, was not published until 
October, 1953. Although the time lag was less than with previous Year- 
books, contemporaneous preparation of some of the current data for in- 
clusion in the annual volume may make it possible to increase the utility of 
the Yearbooks by more timely publication. 

HERBERT W. BriaGs 


International Law Cases and Materials. By William W. Bishop, Jr. New 
York: Prentice-Hall, 1953. pp. xxviii, 736. Index. $9.75. 


Along with others in the teaching profession, this reviewer has often 
yearned for a different kind of casebook on the law of nations. The special 
need has been for a treatment which could serve several functions simul- 
taneously, to meet the demands not only of the law school student and his 
teacher’s ever-changing scope of inquiry, but also those of the practicing 
international lawyer and his governmental counterpart. While the fore- 
going requirements are met to a degree in some of the other casebooks, it 
has remained for Professor Bishop to produce a prototype which serves 
all these ends ideally. That this should be so is not particularly surprising. 
The presentation is a masterful reflection of its author’s own rich experi- 
ence, striking a nice balance between legal theory, teaching needs, law 
office realism, and governmental pragmatism. 

One test of any lawbook’s value, be it a casebook or textbook, is whether 
it is a useful consulting aid in dealing with immediate problems. By this 
test Bishop’s casebook passes with flying colors so far as concerns this 
reviewer, who has had occasion to refer to it with profit at least a dozen 
times since its appearance a few months ago. For the law teacher the 
book has the decided advantage of being manageable. It is a teaching tool, 
not an encyclopedia. Professor Bishop has designed it in such a way 
that it can be covered easily in a three-hour one-semester course; and by 
following the suggested omissions thoughtfully indicated by the author, 
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the volume becomes just as practical for a two-hour course. In its prepara- 
tory phases, Professor Bishop gained a distinct advantage over the ortho- 
dox, trial-and-error approach to a new publication by making its pre- 
liminary version available in mimeograph form to many colleagues at other 
universities. He has welcomed their suggestions, detachedly appraised 
their comments, and drawn upon considerable knowledge gained from dis- 
similar utilization of the materials by teachers with varying techniques. 
This, together with his own thorough experimentation, has contributed to 
what is a model of perfection for a first edition, free of the ‘‘bugs’’ that 
invariably find their way into a new work. 

Considering the size of the book (really 685 pages; appendices contain 
the Charter of the United Nations, a bibliography, the complete text of a 
typical treaty of friendship and commerce, and a competent working index), 
its breadth of coverage is startling. Nothing important has been omitted; 
and very little of dubious utility has been included. Many old friends are 
encountered, of course. Missouri v. Holland (252 U. S. 416), which has 
been catapulted into bewildering immortality less through the logic of Mr. 
Justice Holmes than through apprehensions of the distinguished senior 
Senator from Ohio, properly follows Geofroy v. Riggs (133 U. S. 258) in 
a valuable exposition of the treaty and executive agreement power. 

The text materials chosen as a background for new students on the 
nature, sources, and orbit of application of international law, will merit 
a careful reading by those already familiar with this subject. Using the 
prime categories of Article 38 of the Statute of the International Court of 
Justice as a basic definition of modern sources, each of these categories is 
then illustrated by well-chosen extracts from judicial decisions and other 
documentation evidencing the relative weight to be ascribed to each source. 
Particularly commendable is the chapter on international agreements with 
its blended reliance upon jurisprudence and Department of State practice. 
The actual process of treaty-making, something often left obscure to the new 
student, is summarized in simple language. Recent developments in our 
nationality legislation have been detailed. The question of jurisdictional 
immunity of state-owned vessels is represented by such well-known land- 
marks as The Schooner Exchange, Berizzi Bros. v. Pesaro, and Stone’s 
opinion in Mezico v. Hoffman. And note has properly been taken, in this 
connection, of the recent shift of the Department of State to the restricted 
theory of sovereign immunity for government-owned merchant vessels in 
private activities (jure gestionis). 

Chapter VII deals with the law of state responsibility, and attests the 
author’s familiarity with everyday problems in this field. A most useful 
editorial note for the practicing international lawyer, as well as the student, 
is that dealing with ‘‘Practical Suggestions on International Claims’’ (p. 
555). Here are set out the steps which must be taken in the preparation 
of claims for injuries sustained by the nationals of one state at the hands 
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of another. These suggestions belong in the top drawer of every claims 
lawyer’s desk. 

A final chapter on ‘‘Force and War,’’ treats such topics as force short 
of war, the existence of war, its legal effects, the laws of warfare, belligerent 
occupation, war crimes and neutrality. It hardly seems possible that in 
so short a period of time so great a change in emphasis and treatment 
would be required from that traditionally given to the subject of war and 
neutrality under its classical headings. 

The casebook is, in sum, well conceived and brilliantly executed. It 
should find a broad use among the law schools of the country; but it would 
also be of great value in the office of the practicing attorney. This re- 
viewer’s appraisal of Professor Bishop’s fine effort may perhaps be ex- 
pressed most fittingly by the suggestion that he undertake to furnish his 
associates in the teaching profession with periodic ‘‘ pocket’’ supplements on 
recent developments, of the same high standard that he has achieved with 


his first major publication. 
ALWYN V. FREEMAN 


Carta y Estructura de las Naciones Unidas. By Arturo Meneses Pallares. 
Quito: Casa de la Cultura Ecuatoriana, 1952. pp. 286. 


For the Ecuadorean Foreign Office the author has prepared a survey of 
the United Nations intended for popular use and understanding. He 
analyzes the Charter article by article and then describes the organs and 


their work at some length. It is the sort of thing which needs to be done 
by each nation in order to make its people acquainted with the world 
organization. Ecuador is to be congratulated on this effort, in line with 
the desire of the United Nations to be understood within its Member 


States. 
CLYDE EAGLETON 


A Short History of International Organization. By Gerard J. Mangone. 
New York: McGraw-Hill Book Co., 1954. pp. x, 326. Index. $5.00. 


For a long time students of international law stood in need of a brief 
history of that subject; that need was met in 1947 by Arthur Nussbaum’s 
Concise History of the Law of Nations, which has just been reissued in a 
considerably expanded and improved edition.1 Students of international 
organization have been in the same position for a similar length of time; 
now comes Mr. Mangone’s volume destined to supply the needed history of 
that activity. Hitherto only fragmentary treatments of the problem have 
been available.” 

1 Arthur Nussbaum, Concise History of the Law of Nations (rev. ed.). New York: 
Maemillan Co., 1954. 


2See Ch. XI of the reviewer’s Introduction to the Study of International Organiza- 
tion (5th ed., 1948), and references in §11 of Appendix B (Bibliography). 


BOOK REVIEWS AND NOTES 343 


Mr. Mangone’s treatment is a rather special one, however. He begins 
with early modern European phenomena and comes down to and through 
the League of Nations to the United Nations, giving special attention to 
international administration and international law in two chapters set 
aside for that purpose. After dealing with the United Nations, however, 
he returns to international administration in the twentieth century and to 
international law likewise, with a chapter on regionalism intervening 
between the two. 

What is more interesting is the practice adopted by Mr. Mangone of 
inserting numerous documents or extracts therefrom at the end of each 
chapter, instead of grouping them all together at the end of the work. 
This may be an improvement and may induce more readers to pay at- 
tention to the documents, but it does seem to break the unity or continuity of 
the text rather unhappily. The documents printed vary greatly in character 
(treaties, minutes, judicial decisions, salary and staff lists, ete.), but they 
are all pertinent and add greatly to the picture. 

It can also be said that the content and tone of the author’s own writ- 
ings in the various chapters are admirable. There is perhaps a slightly 
exaggerated emphasis on the ideal or the philosophical aspects of the 
various activities treated, but hope and prayer and a restrained confidence 
prevail rather than undue optimism. Waiving the questions of arrange- 
ment discussed earlier and some similar problems within the texts of the 


chapters, this is certain to be a useful and a very welcome book. 
2. 


Mehrheitsentscheid und Stimmenwaigung. By H. A. Schwarz-Liebermann 
v. Wahlendorf. Tiibingen: J. C. B. Mohr (Paul Siebeck), 1953. pp. 286. 


The study under review, based on an extensive bibliography (pp. 247- 
286), starts with the problem of transforming present-day ‘‘international 
co-operation’’ into a greater ‘‘integration’’ of the world. The way to 
integration is by majority decisions in a constitutional framework of 
sanctions. The foundation of ‘‘classic’’ international law is sovereignty, 
with its corollaries of equality of states, of decisions by unanimity, and of 
the consent theory. Only sovereign states are subjects of international 
law. All this constitutes an obstacle to the development of integration. 
Sovereignty in the present world is an essentially relative concept; but the 
introduction of majority decisions necessarily calls for an apportioning 
or weighting of votes, as there is a necessary relation between voting rights 
and power. It is with these two problems—majority decisions and weight- 
ing of votes—as two pillars of international constitutional law, that the 
book deals. 

The author admits that there still persists today strong resistance to 
majority decision and the weighting of votes; on the other hand, some 
progress in this direction has already been achieved. He tries to show 
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that such resistance had to be overcome in municipal law also and that 
the development toward majority decision in municipal law was achieved 
by stages, as it is being achieved today in international law, e.g., that the 
minority can no longer prevent a majority decision but is not bound by 
it; that a dissenting minority can denounce a treaty or leave an inter- 
national organization; that silence or absence is not counted as a negative 
vote and so on. One can, of course, speak only of true majority decisions 
if the minority is legally bound by them and cannot secede. 

The author, a German lawyer, trained in Continental law, has also a 
knowledge of common law and has studied in England and the United 
States. He traces the two problems historically through the Middle 
Ages and in modern federal states. He demonstrates the development 
of majority decisions and the weighting of votes in the early forms of 
international co-operation (international conferences, international tri- 
bunals, international administrative organs). Then follows a close scrutiny 
of these problems in the League of Nations, the United Nations, NATO, 
the Arab League, the Organization of American States, the Council of 
Europe up to and including the ‘‘quasi-federal’’ European Coal and 
Steel Community. 

The author seems sometimes inclined to follow the fashionable ‘‘politi- 
eal’’ interpretation, but balances it, in good judgment, by his admission 
that an interpretation of legal documents against the letter of the law, 
however convenient politically, is, in the last analysis, not in the interest 
of a sound development of the law. There are many details in the book 
with which this writer would not agree; but, in general, it is an interesting 
and valuable study. 

Joser L. Kunz 


Une Expérience d’Administration internationale d’un Territoire: L’Occu- 
pation de la Créte, 1897-1909. By Jean Stanislaw Dutkowski. Paris: 
Editions A. Pedone, 1953. pp. 141. 


The topic of Dr. Dutkowski’s study may seem, at the first glimpse, a 
little out of date; actually, however, the book is timely and merits at- 
tention, as it deals with a variety of questions connected with the inter- 
national administration of territory in general. The author rightly treats 
the governing of Crete by the states of the European Concert as an im- 
portant precedent in the development of international law; the experience 
gained from this experiment must have exerted an influence on some 
decisions and institutions of the League of Nations and the United Nations. 
Curiously enough, the international administration of Crete had many 
features similar to that of Germany in 1945-1948. The value of the 
book for today’s students of international law and relations is pointed out 
in an able foreword by Professor Suzanne Bastid. 
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The persecutions and massacres of the Christians on Crete by the Turks 
and the following uprisings of the Greek population incited the Great 
Powers to intervene and occupy the island by detachments of their troops. 
The steps taken by the Great Powers, gradually depriving Turkey of her 
sovereign rights on Crete, prepared the union of the island with Greece 
which finally occurred in 1913. The author did not analyze the his- 
torical events which resulted in this solution of the problem. He is in- 
terested only in questions of international law connected with the 12-year 
military occupation of the island. During the whole period from 1897 
to 1909, the sovereignty of Turkey over Crete was, in principle, com- 
pletely recognized; the situation created offered, therefore, an interesting 
example, to use the traditional concepts of international law, of the 
exercise by an international administration of sovereign rights over a 
territory belonging to a sovereign state. 

In the light of the classical theory of international law, the easiest ex- 
planation of this phenomenon is to be found in a fictitious consent by the 
Sultan to the action of the Great Powers. Besides this fiction, in the 
interpretation of Dr. Dutkowski, the steps undertaken by the Great Powers 
could be understood as conforming to the principles of international law 
because of the provisions of the Treaty of Paris of 1856 and that of 
Berlin of 1878, and by the application of the doctrine of ‘‘humanitarian 
intervention.’’ The treaties guaranteed the independence and territorial 
integrity of Turkey. The insurrections of the Greek population on the 
island could endanger this integrity, and therefore the steps taken by the 
Powers could, in the light of the treaties, be treated as well founded. 
Besides, by the Treaty of Berlin, Turkey committed itself to extend an 
autonomy to the island; the non-fulfilment of this obligation justified 
the intervention of the other signatories of the Treaty. 

The book of Dr. Dutkowski will be read with interest not only by inter- 
national lawyers, but by any lawyer, historian, political or social scientist, 
and any person who is not indifferent to problems of international life. 
And, after getting acquainted with the action of the Great Powers in the 
problem of Crete, many readers will make a comparison between the 
present times and the situation half a century ago. In spite of all the 
vices and abuses of the system of the European Concert, the Great Powers 
were able to agree on a joint and energetic action when faced with perse- 
cutions of a little segment of population, in spite of the fact that their 
interests were in many respects diametrically opposed. Today the Western 
Powers look indifferently on the extermination of millions of people by 
Asiatic methods; the genocide of the Baltic nations aroused only weak 
protests, if any, by the nations which subscribed to the noble principles 
of the United Nations, and the Genocide Convention itself finds bitter 
opponents in the United States and some other Western Powers. 

W. J. WAGNER 


346 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


American Military Government Courts in Germany: Their Réle in the 
Democratization of the German People. By Ely E. Nobleman. Wash- 
ington: Provost Marshal General’s School, Military Government Depart- 
ment, 1953. pp. x, 261. 


This work brings together in one place a mass of valuable historical 
material on military government tribunals, with particular reference to 
those established in occupied Germany during and following World War 
II. It is written by one who had considerable personal experience as a 
member of these courts in Germany in the early days, and who has as- 
siduously followed developments since he ceased to be actively connected 
with them. His personal experiences are frequently depicted to illustrate 
particular points throughout the volume, thus giving life to what could 
otherwise be a rather factual recital. 

In consulting this work, one must bear in mind that it is a ‘‘training 
packet’’ for study by those concerned with problems of military govern- 
ment. Practical administration of military government tribunals is there- 
fore stressed, rather than the legal basis for their existence and operation. 
Nevertheless the first chapter is devoted to ‘‘The International Legal Basis 
for the Establishment of Occupational [sic] Tribunals.’’ A subject as wide 
in scope as this cannot adequately be dealt with in 12 pages, including foot- 
notes, and the result is that one might question certain statements found 
in this compressed introductory chapter on the ground that they need 
further qualification or explanation. 

The discussion of American Military Government tribunals prior to 
World War II brings together a valuable collection of precedents, ampli- 
fied in the appendices which contain copies of important documents re- 
lating to administration of justice in occupied areas in various conflicts in 
our history. The bulk of the volume, however, deals with military govern- 
ment courts as established in Germany during and following World War 
II. No significant detail has been overlooked, from early policy and plan- 
ning for the courts through their establishment, their operation, their 
procedure, their jurisprudence, and even post-trial matters such as clem- 
ency, parole, and amnesty. The early courts of the combat and im- 
mediate post-combat period are portrayed in greatest detail, including such 
matters as description of the courtroom, illustration of the attitudes and 
reactions of the accused, administrative shortcomings, special treatment of 
juvenile offenders, problems of securing interpreters, and many other 
facets of operating the courts—even a statistical summary from which 
the magnitude of the operation can be judged by the fact that in 1946 
alone these courts tried almost 160,000 cases. Such a detailed record is 
a valuable addition to the library of legal, military government and 
political science publications. 

The development of the civilian-type courts is also shown. These were 
inaugurated in 1948 in a court system closely paralleling the civil courts 
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of the United States. Here again it is highly desirable to have such record 
for use in historical study and future policy planning. 

Throughout the volume the author develops his thesis ‘‘that military 
government courts, organized properly and staffed by competent military 
personnel, can be a most effective mechanism’’ in ‘‘orienting the thinking 
and outlook’’ of an occupied people. The author shows how in the court- 
room Americans can be seen at work by large numbers of local inhabitants, 
and if they are wisely and justly operated, they can inspire confidence and 
respect in the occupation administration. The book concludes on the note 
that in Germany the occupation courts ‘‘developed into the foremost ex- 
ample of democracy in action in the United States Area of Control in 
Germany.”’ 

JoHN M. RayMonD 


The Zone of Indifference. By Robert Strausz-Hupé. New York: G. P. 
Putnam’s Sons, 1952. pp. viii, 312. Index. $3.75. 


This book is a stimulating addition to the literature of international 
politics. It is devoted to a diagnosis of the schism that has developed in 
the Western community: the estrangement between the United States and 
Europe. The author focuses his attention on this particular area of inter- 
national politics, not for convenience, but because he is convinced that the 
most important task of the West at the present time is to defend Western 
culture. ‘‘It is a question of the survival of the West, political, economic, 
intellectual and spiritual.’’ This culture that is to be defended is an alloy 
of three prime elements, Greek thought, Christian religion, and Roman 
law, tempered by the recurring pressure of Asia. 

Professor Strausz-Hupé places the beginning of the present schism at 
the time of the industrial revolution when, of the Western nations, only 
the United States was able to give the individual a dynamic relationship 
to the new society by providing ‘‘social mobility.’’ Europe on the other 
hand was unable to integrate the individual into the new industrial society, 
nor has it been able to rectify that mistake. This alienation of man and 
society is apparent, according to the author, in the Continental ‘‘disinte- 
grationalist philosophies’’ that today make communication between Ameri- 
can and European intellectuals so difficult. 

Not the least of the many additional factors working to alienate the 
United States and Europe—and this is one place where many readers will 
find difficulty in accepting the author’s thesis—is the inability of Europe 
to accept the fact that the United States is now the standard-bearer of 
Western culture. Consequently, it is now the duty of the United States 
to use its moral and physical power to bring about the re-establishment of 
the unity of Western culture. Such action can result in either of two 
alternatives: ‘‘on the one hand the American empire and its European 
auxiliaries, and on the other, the West composed of autonomous powers, 
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America, the British Commonwealth, and Europe.’’ It is clear that Pro- 
fessor Strausz-Hupé would prefer the latter, but if Europe does not 
awaken to its responsibilities, the issue is in doubt. 

In covering such a wide range of material in such a small volume, the 
result is, as the author himself points out, that there are many generaliza- 
tions which are often quite sweeping in character. The reviewer, for in- 
stance, would like to see a more precise definition of Western culture. 
With such a definition it is possible that the reader might be able to accept 
more readily the controversial view that the United States now stands alone 
as the torch-bearer of Western culture. Some of the other interesting 
generalizations that the author presents, but does not develop, include: 
the inference that there is an historical impossibility of a rapprochement 
between the East and West; that as a result of World War II ‘‘Germany 
was struck from the list of Great Powers’’ forever; and ‘‘the optimum 
unit of national government today is about five to ten million square miles 
and a population of one hundred and fifty to two hundred millions.’’ In 
addition, the reviewer cannot help but wish that the author had treated 
the impact of the new concepts of atomic warfare on the problem of 
European integration and European willingness to join with the United 
States in a united front against the pressure of Asia. 

The virtues of the book are many. It emphasizes the traditional Ameri- 
ean ties to Europe and the importance of European affairs to America’s 
future at a time when isolationist policies again seem to offer a refuge 
for many. In his analysis the author roams freely in several fields of 
knowledge, constantly drawing interesting historical analogies to the 
present position of the West. The book thus offers glimpses into many 
areas that are not usually treated by the political scientist. The opinions 
that result are well worth considering at this crucial point in Western 
history. 


GrEorGE A. CopDING, JR. 


Modern World Politics. (3rd ed.) By Thorsten V. Kalijarvi and As- 
sociates. New York: Thomas Y. Crowell Co., 1953. pp. xi, 660. Index. 
$6.50. 


So many and so varied are the topics that must be included in a 
volume of modern world politics that the editor is hard put to it not only 
to keep his volume up to date but to preserve even the logical continuity 
of his text. Not only are new events taking place that make even a recent 
edition out of date, but the events themselves are opening up new per- 
spectives which force an editor to recast the moulds in which he has 
hitherto classified his material. In five successive chapters, bearing the 
titles, The Moment of Decision, Fundamentals of International Relations, 
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Techniques and Instruments of Power Politics, The Great Regions in 
World Politics, and Peace in Our Time, Professor Kalijarvi and his seven- 
teen collaborators have sought to put before the student a logical and 
comprehensive picture of the new world of politics in which we are living, 
and as a factual survey the volume is all that could be desired. Whether 
its basic thesis is sound, that ‘‘ world politics, like all politics, is a struggle 
for power,’’ is, however, debatable; and it is difficult at times to follow the 
argument in that respect, notably in the opening chapter on ‘‘The Nature 
of Power Politics,’’ which seems inconsistent with other chapters in which 
moral idealism and economic interdependence are emphasized. 


C. G. F. 


International Relations: The World Community in Transition. By Norman 
D. Palmer and Howard C. Perkins. Boston: Houghton Mifflin Co., 
1953. pp. 1270. Index. $7.00. 


Professors Palmer and Perkins have written a book which may become 
a classic in the field of international relations. It is much more than a 
textbook, and should be of use to anyone interested in the current problems 
of this distraught world. The publishers have been generous, and there 
are over 1200 pages of unhasty survey. A great deal of work must have 
gone into it: there are many quotations and citations from thinkers in 
many lands and of many viewpoints. 

The teacher or writer in the field of international relations always has 
a problem as to what should be included—international law, international 
organization, economics, psychology? The authors have solved this prob- 
lem by including them all, with some history, theory, comparative govern- 
ment and other things, and all is surprisingly well tied together into a 
continuing story. They begin (Part I) with the states system and national 
power, and follow this (Part II) with the instruments for the promotion 
of national interest—diplomacy, economics, propaganda, war. Part III, 
called ‘‘Controls’’ deals with balance of power, collective security, inter- 
national law. Part IV picks up the history from 1900-1945; Part V sur- 
veys the problems of reconstruction, the tide of nationalism especially in 
Asia-Africa, and regionalism; Part VI studies the foreign policies of the 
great Powers, especially the Soviet Union. The book concludes with three 
chapters on the United Nations and with the question: Will the world to- 
morrow be the same world still? 

The authors’ viewpoint lies somewhere between the ‘‘realism’’ of Mor- 
genthau and the ‘‘idealism’’ of world government advocates, and is much 
more realistic than either. The ‘‘Preview of the World Tomorrow’’ is 
sound, though depressing. The book is a thorough and useful job; it is 
also interesting to read. 


CLYDE EAGLETON 
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International Relations: Basic Documents. By Elmer Plischke. New 
York: D. Van Nostrand Co., 1953. pp. xii, 194. Index. $2.95. 


This is a collection of documents ‘‘illustrative of the relations of states’’ 
intended to supplement rather than to replace textbooks. It appears to 
be most useful for courses in international law and diplomacy, though 
much of the material would be helpful in other international courses. 
There is a great deal of useful material packed into small space, such as 
organization charts of foreign offices, diplomatic missions, and international 
organizations; quotations from documents to illustrate representation 
and voting; ways of recognizing states; procedures of international tri- 
bunals, et cetera. It includes documents rarely seen by students, such as 
letters of recall to diplomats, declarations of war, and so on; and many 
agreements concerning current problems. It would be quite a task for an 
instructor to gather these 225 documents conveniently to hand; he should 
find this collection well selected and quite useful. 

CLYDE EAGLETON 
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